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QUESTIONS PRESENTED 


1. Whether Appellant's constitutional rights 
to G@ue process of law uncer the 5th Amendment to the 
United States Constitution anc to a speedy trial under 
the Sixth Amendment to the United States Constitution 


| 
were violated under the circumstances of this case, | 


| 
when Appellant's preliminary hearing was over two months 
after his arrest and his trial over six months after his 


arrest. 


2. Whether the trial court erred in denying 
| 


a Motion to Suppress certain evidence seized as a 
| 
result of the arrest of the Griver of the car in which 
| 


| 
Appellant was a passenger and as a result of his own 
| 
arrest, when no search warrant was obtained to search 


the car or the person of Appellant, and when Appellant's 


| 
| 
arrest was clearly wlawful because of lack of probable 
| 
cause. 
| 


| 
3. Whether the trial court erred in admi ¢ting 


| 
into evidence a certain alleged statement by Appellant, 


over two months after his arrest, but prior to hés | 


preliminary hearing, when said statement was contra- 
| 


A 


dictory to Appellant's sworm testimony ac trial, and 


which, if believed by the jury, would for ali practical 
purposes, insure Appellant's conviction every bi: as 


much as would a confession. 
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BRIEF FOR APPELLANT 
aa 


JURISDICTIONAL STATEMENT 
This is an appeal from a judgment of con- 
viction of the Appellant under a one-count indictment 
Charging a violation of Section 22-2901 (Robbery) of 
the District of Columbia Code (1961 Edition). The 


judgment appealed from was entered by the United States 


District Court for the District of Columbia, following 


a jury verdict of "Guilty as Charged". ‘This Court hae 


jurisdiction by virtue of 28 U.S.C. §1291. 


STATEMENT OF TifS CASE 


On the morning of December 19, 1964, one 

James Hargrove, a cement mixer by trace, was driving 

to Virginia to do some weekend piecework (Tr. 11, 12*). 
He intended to follow a well-known local practice 
and to pick up some Cay laborers to work for him. 
These Gay laborers can usually be found in “he view : 
of 5th and K Streets, N.W., waiting and hoping to he 
hired for the day (Tr. 12*). Among those thusly odlsese 


up was Appellant (Tr. 13*). There is some confusion in 


the record as to how many other day laborers Hargrove 


| 
picked up, but he picked one Johnson (a Defendant in 
| 


Criminal No. 370-65 of the District Court) and some 


others, so that there came a point where Haryrove was 


Oriving his car west on H. Street, N.E., on that morning , 


and Appellant, Johnson and either two or three others 
| 
were passengers in the car, driven and owned by Hargrove 


(Tr. 14, 15* ). As Hargrove stopped his car at 


the intereection of 14th and H Streets, N.E., for a 


traffic light, Officer Thomas went up to the car and 


told Hargrove to roll down his window and turn off his 


| 
ignition (Tr. 17*, 42* ). Officer Thomas requested 


Hargrove’s registration card and Griver's license. 


Hargrove testified that his driver's license had expired, 


(Tr. 17%, 110*) */ officer Thomas testified that 


the name on the driver's license was different from 

that on the registration card, but in any event, Officer 
Thomas placed Hargrove wnder arrest at this time (Tr. 
43*, "So I told him he was under arrest for a traffic 
violation", Tr. 56). At this Stage of the proceedings, 
Appellant Jones was Sitting in the back seat of the 

car behind the driver, Hargrove (Tr. 44%, 109%). 

Also at this stage of the proceeding, all 
concerned testified that Officer Thomas advised all 
passengers in the car, as opposed to the driver, 
Hargrove, that they were free to go (Tr. 18*, 43%) ane 
that at least one of the passengers did, in fact, 


freely leave (Tr. 18*, 19%, 44%, 45x, 111*, 57 ). 


a a ee ee 

Bf Since the hearing on the Motion to Suppress 
before Judge Matthews and the trial itself 
both begin the pagination with "1", page 
references to the trial transcript will contain 
the page number only, and page references to 
the hearing will be followed by an "*", 


From this point on, there is considerable con- 


flict in the testimony. The driver, Hargrove, testified 


that Officer Thomas "demanded" that all those remaining 


| 
get back in the car. Thomas "told Jones to get back 
in". (Tr. 20*). Jones also testified that Officer 
Thomas ordered him back into the car, and that at this 
time he did not feel free to go (Tr. 112*, 99). 
Officer Thomas' testimony on this point is not only 
contrary to that of Hargrove, it is also inherently un- 
believable. officer Thomas testified that Jones freely 
got into the car to go to the precinct (Tr. 45, aie) and 
freely walked into the precinct (Tr. 47*), even though 
Jones, according to Thomas’ later testimony, was carry- 


ing a concealed gun at the time and had a record! To 


sum up. the testimony on the ride from 14th and H Streets 


to the precinct, therefore, Hargrove and Appellant both 


testified Jones was ordered to go by Thomas, and Thomas 


testified that Jones freely came. 


Hargrove's car then arrived at the Ninth 


Precinct, and again the testimony varied (on the ride 
| 


there, it should be noted that Hargrove testified that 


Jones asked Officer Thomas if he were wder arrest, and 


= 


Thomas saic, "Grive around to No. 9 like TI asked 
you".) Hargrove testified thet when the car arrived 
at No. Nine, Thomas said, "everybody get out of the 


car anc con't nobody move." (Tr. 22*); "The officer told 


all three fellows to get out of the car and don't 


nobody move". (Tr. 23*). Jones testified that when 
the car arrived at No. Nine, Officer Thomas, “ordered 
all of us out of the car and told us tc stand still" 
(Tr. 115*); that Jones said to Officer Thomas, "well 
if I am not uncer arrest, I will go catch a bus". To 
this officer Thomas replied, "Stand still and don't 
move". (Tr. 115*). At this time, Jones cid not feel 
he coule leave (Tr. 116*). Jones testified that he 
was then ordered into No. Nine and searched (Tr. 117*). 
Officer Thomas’ testimony is again different and again 
inherently unbelievable. He testified that he told 
only Hargrove 'to go into the precinct (Tr. 46*); and 
that he did not tell Jones t> go into the stationhouse, 
did not order him watched, but that Jones walkec volun- 
tarily into the precinct station, alleged concealed 


gun and all: (tx. 47*). 


Once in the stationhouse, Jones testified 
that he was searched, but no gun was founée on him; and 


that the gun Officer Thomas testified he found on! 
| 
! 

Jones was really found in the car after it was searched 


by Officer Thomas. But assume that Officer Thomas’ 
testimony was the truth up to this point, i.e., that 
Jones voluntarily walked into the precinct with the 
concealed gun. There is still, by anyone's testimony 
and under no theory of law, Probable cause for arresting 
Jones or a constitutional ground for searching him. 


Officer Thomas, however, solves this problem with | 
facility. He testified that Jones was not searchee at 
all, he voluntarily turned over the concealed weap 


he was Carrying in answer to one simple question. 
| 


asked Jones, I said, co you have a gun? And Jones 
Said yes, ***, and they were both at that time placed 
| 

under arrest and Charged with carrying concealed 
weapons." Tr. 48%). 

Obviously, there would be no question of 
illegal search and seizure if, as Officer Thomas tésti- 
fied, there was no search at all. A man with a record 


and carrying a gun simply walked in the policestation 
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and surrendered himself and nis gm. This is the 
testimony of Officer Thomas. 

It was after this had transpired that Officer 
Thomas found in Hargrove's automobile the draft card 
of one Joseph P. Shephard. Shephard was called to the 
Precinct by police, and there made, according to his 
testimony, an identification of Appellant Tr. 11,12). 
Shephard then testified that it was Appellant who, on 
November 28, 1964, had robbed him of his car, wallet 
and draft card (Tr. 11). Shephard, of course, would 
never have been called to the Ninth Precinct and never 


would have had an opportunity to identify Appellant, 


* 
were it not for the unlawful detention of Appellant. + 


The testimony of hechides and of one officer 
Wesley, discussed later, was the only testimony of the 
November 28, 1964 robbery, of which this appeal deals, 
offered by the Government at the eiey. 

All of the above transpired on December 19, 


1964. The United States Constitution, the orderly 


* 

+/ The record indicates much question about this 
identification, but whether Shephard was right 
or wrong, the fact remains that no identification, 
right or /erroneous, would have been made but for 
the wmlawful detention of Appellant. 


Pte Bee 


| 
process of justice and Appellaat, thea ail fell victim 
to the fact that Appellant had the common name of 


| 
"Jones". In answer to the Court's astonished querry, 
| 


"Why would he be held so long [between arrest and | 


preliminary hearing]? Do you know that? Can any | 


officer explain ‘that?", the U.S. Attorney could reply 


only that: 


"Your Honor, I know in one of 
the connected cases there were 
So many defendants by the name | 
of Ray Jones or Roy Jones and for | 
a long time they couldn't deter- 

mine who was guilty of what 
offense and there was a great 

deal of confusion in that record. 

This is all I know regarding 

any delay, Your Honor. " (Tr. 114). 


| 
| 
As a result of this confusion on the Government's part, 


Appellant had no preliminary hearing wmtil 2 months | 
and 4 days after his arrest (Tr. 114). During chase 
2 months and 4 days, he had only the usual brief 
| 
encounter with counsel prior to a hearing in the General 
Sessions Court. "He just asked me if I was guilty de 
this Job and I told him no." (Tr. 101). Appellant Jones 
did not have a lawyer at the time he made the alleged 


damaging statement (Tr. 106). Nor was Appellant tolé 


naan - eres 


he hac a right: to a lawyer and that he did not have to 
speak with Officer Wesley (Tr. 106). 

Appellant Jones denied making any statement to 
officer wesley on February 24, 1965 (fr. 128), but 
Officer Wesley testifiec that on February 24, 1965, 
just prior to Jones' preliminary hearing, Jones ad- 
mitted being at the scene of the robbery of Joseph P. 
Shephard. Officer wesley said of Jones, "He told me 
he Cidn't take [Shepherd's] automobile but he was 
present [at the site of that robbery] when the fight 
started." (Tr. 173). 

To sum up thus far -- 

1. We have the history of Jones' 

Getention and identification; 
We have the alleged damaging 
statement to Officer Wesley; anc 


The Government's whole case is 


built ori 1. and 2., above. 


A hearing on a Motion to Suppress the draft 
card of Shephard and the gun allegedly concealed on 


Jones' person was then held, and the Motion to Suppress 
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was denied (Tr. 1-198*, hearing of May 21 and 28, 1965). 
Against this background, the trial began; the 
Mctions to Suppress were renewed ang again cenied; 
after timely objection, the terrifically Ccamaying | 
testimony of Officer Wesley, placing Appellant at | 
scene of the crime after he denied being there, was 
allowed into evidence. 
Appellant was thereupon convicted, acceaaeiiy 
on the strength of Shephard's identification, Wesl 
testimony, and nothing else, Appellant's testimon 
an alibi, supported by his wmcle,; was that he did not 


| 
rob Shephard, and was elsewhere at the time of the’ crime. 


STATEMENT OF POINTS 


1. Since Appellant was arrested on December 


19, 1964; di@ not have a preliminary hearing m£il 


February 24, 1965: was not arraigned | until April ue 


1965; his trial did not begin until June 7; 1965; and 
| 
Since all of this delay was caused by Appellee; and 


especially in view of the fact that Appellant was pre- 


judiced by this delay, Appellant was deprived of his 
rights to due process of law under the 5th Amenément 
to the Constitution of the United States, and of his 


-10- 
| 


* 
right toa Speedy trial uncer the Sixth Amendment. + 


(Appellant requests the Court to read, in connection with 
this point, the following testimony: fr. 48-53; 
Tr. 48*; Pr. 113-115. 

2. Since the Appellant was in fact uncer 
arrest when he obeyed the Cemand of Officer Thomas to 
accompany him to the Precinct and was under arrest when 
he went into the Precinct ana what provec to be his 
icentification as the purpetrator of a crime committed 
the preceeding month; his @etention for said identifi- 
Cation was unlyful because there waS no probable cause 
for his arrest, Assuming, as efficer Thomas testified, 


that a gun was obtained from Appellant's person at the 


While not a part of this record ber se, it shoule 
Le noted that in another proceeding involving 
Appellant, Unitea States v. Jones, 370-65, United 
States District Court for the District of Columbia, 
Judge Luther Youngdahl granted Jones! Motion to 
Dismiss one Count, for want of a Speecy trial, ana 
involving the same delays: present in the instant 
case, 


Fh 


during a period when Appellant was being détained by 


the police without probable Cause (Appellant requests 


the Court to read, in connection with this point, the 
following portions of the reporter's transcript: | 


Tr. 3-198* (The hearing devoted solely to 
this point); 


Tr. 48-62 (The testimony of Officer Thomas 
on this point); 


Tr. 89-93; (Testimony of Appellant on this 
point; and 


Tr. 136-139 (Testimony of Hargrove on this 
Point. 


3. The Trial Court erred in admitting into 
evidence an alleged Statement made by Appellant to one 
Officer Wesley, said détatement: 

(a) having been made over 2 months 

after arrest but Prior to a pre- 


liminary hearing; 


made without benefit of counsel: and 
Placing Appellant at the scene of 


the crime when his own swom testi- 


mony at trial was that he was not at 


the scene of the crime. 
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(Appellant requests the Court to read, in connection 
with this point, the following testimony: 


Tr. 95-103 (Testimony of Appellant on 
this point); 


103-134; 171-174; 188-204 (Testimony 
of officer Wesley on this point; 


181-184; 209-211 (Testimony of 
William Heit, Jr. on this point); and 


184-188; 204-208 (Testimony of 
Robert Boone on this point). 


SUMMARY _OF ARGUMENT 


OS 


Because the factual background is so important 


to the points, which Appellant now raises on appeal, it 
is difficult to contract or summarize the argument. 
Briefly, however, the argument is in three points, all 
of which are interrelated to a considerable degree, 
because Appellant’s unconscionable Cenial of a speedy 
trial must be considered in relation to the damaging 
statement he allegecly made to Officer wesley, and 
both the delay and a@mission of the alleged statement 
to evidence should be viewed against the background of 
the lack of probable cause, the inherent improbability 
of Officer Thomas’ story concerning Appellant: allegedly 


pe ee 


| 
walking into the policestation and voluntarily everender 
ing a gun which had been allegedly concealed on his 


person, and the other details of Appellant's arrest 
| 
on December 19, 1964. 


I 


The delay between arrest and preliminary | 
hearing, arrest and arraignment, and arrest and trial, 


deprived Appellant of his constitutional rights pulee 
Articles of Amendment Five and Six of the United States 


Constitution. Ross v. United states, U.S.App. 
ROSS v. United States, 


D.c, ’ F.2d (decided by this Court 
on June 30, 1965). While Prejudice need not be shown 
under the circumstances of this case, mitea States v. 
Lustman, 258 F.24 475 (2@ Cir, 1958); Williams v. 
Unitec States, 102 u.s. App.D.C. 51, 250 F.2d 19 (1957), 
Still there wzs obvious Prejudice in any event, the 


delay was caused by the government; was incredible 
in length, especially with respect to the perioa 
between arrest and Preliminary hearing; and should beak 
in a reversal of the Conviction with @irections to 


acquit Appellant. 
-14- 


it 

The arrest of Appellant was clearly without 
probable cause. The illegally obtaineg Craft card and 
gun should not have been received into evidence. Appellee 
should not be allowed to benefit from the identification 
of Appellant by Shephard, when Said identification would 
not have been possible but for the illegal detention of 
Appellant. Seals v. Unitee States, 117 U.S.App.D.c. 79, 
325 F.2d 1006 (1963) cert. den. 376 u.s. 964 (1964). 

In any event and under eny version of the 
facts as related in the testimony, the automobile of 
Hargrove was unlawfully searchec, without a warrant, and 
the draft card of Shephard should not have been re- 


ceived into evidence, 


IIrt 
The statement allegedly made by Appellant to 
Officer Wesley, during @ period between his arrest and 
his preliminary hearing some two months later, should 
not have been received in evidence. Appellant testified 
he had not been at the scene of the Shephard robbery. 


Once the jury was told by a police officer that 


Appellant had admitted to him of being at the scene of 


- 15 - 


the crime, the only conclusion the jury could come to 


was that Appellant lied on the. stana about not pedis 


at the scene of the crime and that he lied because he 


hac, in fact, committee the crime. The admission be 


| 
this statement was, therefore, error. Mallory v. United 


States, 354 U.S. 449 (1957); gohnson v. United states, 


120_U.S. App. D.c, , 344 F.24 163 (1964). 


ARGUMENT 
I 
THE TRIAL COURT ERRED IN NOT INVOKING 
RULE 52(b) OF THE FEDERAL RULES OF 


CRIMINAL PROCEDURE TO DISMISS THE IN- 
DICTMENT AGAINST APPELLANT ON THE BASIS 


"___OF A DENIAL OF A SPEEDY TRIAL 
The pertinent dates in connection with what 
a gross Genial of Appellant's Constitutional 
a speedy trial are as follows: 

December 19, 1964 Arrested 

pebruary 24, 1965 Preliminary Hearing 

April 5, 1965 Indictment Filed 

April 9, 1965 Arraigned 

May 13, 1965 Motion for 
Continuance Filed 
by Appellant 


May 14, 1965 Motion for 
Continuance Denied 


May 21, 1965 Motinn to Suppress 
| 
gune 7, 1965 Trial Date 


June 30, 1965 Sentencing 


It can be seen that 67 days elapsed between 


the arrest of Appellant and his preliminary hearing. 


Pn hy ee 


The Court below was astounded when advised of this, 


and the only explanation of the Government seems to 
have been that there was a mix-up caused by the fact 
that Appellant's is a popular name. (Tr.__114 4 
Between the day of arrest and the first day 
of trial, some six months elapsed. Appellat was not 


even arraigned for some four months after his arrest. 
| 


As seen elsewhere in this Brief, the statement 


| 
allegedly made by Appellant during the months between 
his arrest and his preliminary hearing was used against 
him at his trial with what was undoubtedly a devastating 


effect upon the jury. | 
| 
| 


In Ross v. United States, U.S, App.D.C. 


F.2d , (decided by this Court on June 


— es 


30, 1965), this Court held that the long delay in| 


| 
that case prevented Ross from receiving the ! 
requisite due process of law under the Fifth Amenément.. 
In Ross, there was a delay of some seven months between 

| 

the time of the alleged sale of narcotics and the swear- 
ing out of the complaints. There was no significant 
delay between the arrest and the trial. Despite the 


| 
- 18 - 


fact that in the Ross case, there was a clear and 
evident common good to be obtained in Sanctioning the 
7-month delay, namely, the continued effective use of 
@ police officer in discovering and apprehending dope 
peddlers, the majority of the Court still ruled that 
Ross, a pusher, had been deprived of his rights mder 
the Fifth Amendment. In the present case we are also 
dealing with approximately 7 months. This time, the 
delay was between the arrest and trial, and there was 
no counter-balance of common good to be accomplished 
because of the Selay. Moreover, the period of delay in 


the instant case contains within it an almost incred- 


ible delay of over 2 months between arrest and the pre- 


liminary hearing. If, wider the circumstances of the 
Ross case, Ross was deprived of his rights under the 
Sth Amendment, then a fortiori, Appellant Jones has 
been deprived of his rights in the present case. 

A Court may dismiss an indictment on the basis 
of a speedy trial motion either by virtue of its in- 
herent authority to enforce the provisions of the 5th 
and 6th Amendments to the U.S, Constitution or by 
virtue of Rule 48(b), Federal Rules of Criminal Procedure, 


which, in its requirement that there be no “unnecessary 
- 19 - 


delay in bringing a defendant to trial", extends at 
least as far as the 6th Amendment. x United rere 
y. Provoo, 17 F.R.D. 183, 200, 203 (D.Md. 1955, aff'd 
per curiam, 350 U.S. 857; ed _ S$ es v. Alagia,. 17 
F.R.D. 15 (D.Dela 1955): ted States v. Kovacs, 150 


F.Supp. 301, 302 (E.D.N.¥.1957); Ex Parte Altman, 34 
F.Supp. 106 (S.D.Cal. 1940). | 
Some cases have held that a @efendant waives 


his right to a speedy trial if he acquiesces in the 


delay, and if there is no prejudice caused by the 


delay. Taylor v. United States, 99 U.S.App.D.C. 183, 


238 F.2d 259 (1956)s James v. United States, 1040.8. 


App.D.C. 263, 261 F.28 381 (1958); Brooks v. United 


States, 110 U.S.App.D:Ci 192, 290 F.2d 383 (1961). 


*/ pute 48tb) provides as follows: 


“Z# there is unnecessary delay in 
presenting the charge to a grand 
jury or in filing an information 
against a défendant who has been 
nela to answer to the district 
court, ot if there is unnecessary 
delay in bringirig 4 defendant to 
trial, the court may dismiss 

the indictment, information or 
complaint". 
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In the present case, however, there is obvious 
prejudice caused by the delay because a statement 
allegedly made by Appellant after he had been im- 
prisoned for over 2 months and made without the advice 
of counsel was used against him at the trial, in the 
testimony of Detective Wesley. (Tr. 173). Then, too, 
all the reasons relied upon by this Court in Ross, 
Supra, also apply. Also, any question of waiving 
Appellant's rights under the 6th Amendment must be 
considered together with the fact that Appellant was 
without counsel duritig host of the period in question. 


there is, of ¢durse, Hib atithmetical test for 


determining when a delay in beyirig a case amounts to 


a deprivation of 4 Bbeddy trial. Generally speaking, 
the question is whether the delay is reasonable under 
all of the circumstances. Poll ve United States, 352 
U.S. 354, 361-362 (1957); Beavers v- Haubert, 198 U.S. 
77, 87 (190532 The relevant vere as they apply 
here, are as follows: 

1. LENGTH OF TIME, -- Undoubtedly a delay may 
be so short as not to raise any speedy trial issue or 
so long as to amount to a Genial of a speedy trial 


regardless of any other circumstances. For the most 


pee he 


part, however, the decided cases involve <elays that 


| 
might or might not constitute a deprivation of 2 | 
| 


speedy trial depending on other factors. See, €-d-4 
| 
King v- United States, 105 U.S. App.D.C. 193. 265 F.2¢ 


567 (1959) (6 months); Turbe erville v- tnited states, 112 


U.S-App.D.C. 400, 303 F.2d 411, 415 (1962) (11 months) ; 


United States v- McWilliams, 82U.S. App.D.C. 259, 163 
F.2a 695 (1947) (2 yrs- .); Taylor v- United States, |99 


U.S.App.D.C. 183, 238 F.2d 259 (1956) (2 yrs); pollard 


v. United States. Supra (2 yrs); Stevenson united 


States, 107 U.S.App-D.C. 398, 278 F.2d 278 (16 months ) ; 


pandrice v. United States. 105 gosiie Docs 187,46 
F.2a 349 (1959) (2 yrs.) United States v- Graham, 269 
F.2a 352 (7th Cir., 1961) (18 months}. The question, 
then, is whether the delay in this tade can be justi- 


| 
fied, if not, Appellant is entitled to édemissal- 


2. P CAUS D -- If the delay is 
attributable to the Appellant, naturally he can gecure 
no relief. Mann v- United States, 113 U.S. app.D{C. 

30, 304 F.2d 394 (1962); Dan drige v- United states, 
Supra; James v- united States, 104 U.S.ApPP-D. C. 263, 
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261 F.2d 381 (1958). Moreover, where the delay is 


not caused by either the defendant or the prosecution, 


the defendant must make a showing in terms of duration 
of the delay, probable prejudice; or ecmathixig ih that 
nature, in order to establish a fight to relief. Thus, 
in King v. United States, 105 U.8:App.D.c, 193, 265 
F.2d 567 (1959), the court held that 4 é incite délay 
that was caused in large part by the trial court's 
calendar system did not amount to a denial of speedy 
trial because the prosecutor had no part in the delay, 
the defendant himself caused séme of it, and no prejudice 
was apparent at the trial. (t€ should be noted, how- 
ever, that four members of thé Court dissented, be- 
lieving that even this short period of time constituted 
a violation of the 6th Amendment since it was not caused 


in principal part by the defendant. ) */ and in Pollard 


pen 
s/ King was followed by a panel of the Court in 
er v. United States, 106 U.S.App.D.C. 150, 
270 F.2d 453 (1959), Judge Bazelon dissenting. 
See also Willis v. United States, 106 U.S 
App.D.C. 220, 271 F.2d 477, 485 (dissenting 
opinion). 
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V- United States, 352 U.S. 354 (1957), the Supreme 


Court, in a 5-4 decision, held that a 2-year delay’ 
between conviction and valid séntencing did not en~ 
title the defendant to discharge because the delay was 
accidental on the Part of the court and the prosecutor, 


both of whom apparently believed that a valid sen 


| 
tence had been imposed immediately after conviction. 
| 


As the Court put it: 


“Whether delay in completing a 
Prosecution such as here occur- 
red amounts to an unconstitution—- 
al deprivation of rights depends 
upon the circumstances . . - The 
delay must not be purposeful or 
oppressive. It was not here. 

It was accidental and was promptly 
remedied when discovered. Nothing 
in the record indicates any delay 
in sentencing after discovery of 
the 1952 errors. . . we do not 
have in this case circumstances 
akin to those in United States v. 
Provoo . . . where Judge Thomsen 
found the delay ‘caused by the 
deliberate act of the government ' 
which the accused attempted to 
correct." Id., at 361-362. 


in United States v. Provoo, 17 F.R.D. 183 (D.Ma. 1955), 


aff'd per curiam, 350 U.S. 857 (1955). ‘There the Court 
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In contrast, as the Court indicated in ollard 


found wnreasonable a delay of about 2 1/2 years caused 
by the “deliberate act of the government" in bringing 


the case in New York in the first place, when the 


government must have known that venue in New York 


“was at best doubtful and took the chance for the 
supposed advantage to the government of proceeding in 
Now York." The Court declined to find that this action 
by. the government was in bad faith, stating: 

"t find that it was a deliberate 

choice for a supposed advantage 

which caused as much oppressive 

delay and damage to the defendant 

as it would have caused if it had 

been made in bad faith." 

Id. at 202. 
See also Taylor v. United States, 99 U.S. App. D.C. 183, 
238 F.2d 259 (1956) (denial of speedy trial where during 
a delay of 2 years, the government failed to secure 
defendant's removal from prison for trial); State v. 
Milner, 149 N.EB.2d 189 (Ct. Com.Pleas., Ohio, 1958 (same 
~- 28-month delay); State v. Waites, 163 N.E.2d 195 
(Mun, Cts, Akron, 1959) (same -= 30-month delay). 

In this respect, the case at bar is precisely 

the same as Provoo anc is to be distinguished from Pollard 
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anc King. The delay in question is entirely attri- 

| 
butable to the government, including its apparent mix- 
up over the name, "Jones". In any event, there obv- 


| 
iously is no one but the government to blame, as | 
| 
Defendant received no continuances, and it is the| 
government which determined the dates of preliminary 


hearing, and indirectly at least, of arraignment. 


In our view, resolution of the speedy trial 


issue here depends upon the question of justification 


of the delay, for we see no other basis upon which 
the Defendant's claim could be turned aside. The 
only justification which can possibly be advanced | 
by the Government is that the Appellant was not 
prejudiced. 

we believe the correct rule is that, given a 


Substantial delay caused by the Government, prejucice 
| 


need not be shan by a defendant asserting denial of a 


Sspeecy trial. United states v. Lustman, 258 F.2d 475, 
United States v. Lustman | 
477-478 (2d Cir. 1958) ("The Government argues that 


appellant has not made a convincing demonstration that 


the celay prejudiced him. .. and, although we agree, 
we think that a showing of prejudice is not required 


when a Criminal defendant is asserting a constitutional 


i 
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right wnder the Sixth Amendment"); United States v. 


Provoo, Supra. In this jurisciction, there is indi-~ 
cation that the Court subscribes to the Lustman rule. 
Thus, in Williams v. United States, 102 U.S.App.D.Cc. 
51, 250 F.2d 19 (1957), Judge Bazelon took the position 
that where the delay is "substantial" the Government 
must show both that the delay was reasonable and that 
the defendant was not prejudiced. (Judges Washington 
and Fahy found it unecessary to decide whether un- 
reasonableness of the delay alone would suffice, because 
the Government had not proven absence of prejudice). 
And in Taylor v. United States, 99 U.S.App.D.C. 183, 
238 F.2c 259 (1956), the Court, in reversing a con- 
viction on speedy trial grounds, presumed prejudice. 
If prejudice need not be shown, then obviously it is 
impossible to justify a substantial delay on grounds that 
prejudice did nct result. 

in any event, it is clear that under the Williams 
decision the Government has the burden of disproving 
prejudice, see United States v. Shelton, 211 F.Supp, 
869, 871 (D.C.C. 1962); and we do not understand how 


that burden can be carried under the circumstances of 
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this case, not when it was the Government which held 


Jones for two months without a preliminary hearing anda 
Caused the entire delay, and when the Government itself 


offered into evidence at the trial a statement alleged- 


ly made by Appellant during the long delay. | 

In adcition, and generally, delay in a criminal 
case works to the disadvantage of defendants because 
they do not have the right to employ Giscovery pro- 


cedures in order to establish the facts when they are 


fresh in the witnesses' minds. 


It is clear, Appellant submits, that he was 


not only deprived of his constitutional right to a 


| 
| 


speedy trial, he was also prejudiced thereby. 


It 


THE TRIAL COURT ERRED IN NOT 
SUPPRESSING THE DRAFT CARD, GUN 


AND IDENTIFICATION oF SHEPHARD 
—— LOE, SHEPHARD _ 


Under the conflicting testimony in this Casc, 
there are four Possible theories with respect to 
Appellant's arrest. 

One, when the Appellant was told to get back 
into the car while he was still at Street; two, 
when Appellant arrivea at the precinct and after 
alighting from the vehicle was told to wait by the car; 
Three,when Appellant was taken into the precinct; and 
Four, when the Appellant was asked if he was Carrying 
@gun. If the arrest took Place under theories one 
through Three, ane from the record it is apparent that 


it did, it was clearly wmlawful and its fruits should 


have been Suppressed. As stated in Kelly v. United 


States, 111 U.S. App.D.c. 396, 398; 298 F.26 310: 


"{IJn order for there to be an 
arrest, it is not necessary that 
there be an application of actual 
forte; ot manual touching of the 
body, ox, Physical restraint 
which may be visible to the eye, 
or & formal declaration of arrest. 
it is sufficient if the pers 

rrested understands that he is 

the estin @_sub- 

(Emphasis added). 


Certainly it is clea: Iron thas xrecozxd that 
Appellant was under arrest, at the least, when he 
| 


entered the Ninth Precinct. A man carrying a concealed 


weapon, who has a record, and who allegedly perpetrated 
a recent armed robbery, just doesn't voluntarily walk 


into a policestation, yet this is Appellee's theory in 


this case. 


Even if no arrest took place prior to the 
| 


time the weapon was allegedly found on Appellant, | no 


doubt can remain that Appellant was under arrest when 

asked if he had a weapon. Hargrove had just een] arrested 
and a gun had just been taken from Johnson. What other 
impression could have arisen in Jones' mind but that he 
must submit voluntarily or else have the gun taken 
forcibly from him? He certainly would not have volunteered 
and admitted to carrying a weapon and remained within the 
Precinct, had he felt free at that time to leave. | 


effect, Appellant was searched by the officers in| 


station. The alleyed finding of the gun wmder these 


circumstances and the fact that Appellant felt he lwas 
under arrest, with reason, prior to this point, all indi- 
cate that the arrest was invalic. The search, thérefore, 


cannot be said to be incident to a valid arrest. | As 
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stated in Byars v. United States, 273 U.S, 28, 29: 

"Nor is it material that the 

search was successful in re- 

vealing evidence of a violation 

of a federal statute. A search 
proscribed in violation of the 
Constitution is not made lawful 

by what it brings to light, ***" 

The fact that Appellant was told at the outset 
of the meeting with Officer Thomas that he was free to 
leave does not rectify the Officer's subsequent actions. 
Seals v. United States, 117 U.S:App.D.C. 79, 325F.2d 1006 
(1963) demonstrates this fact. There, FBI officers 


picked up the defendant and eventually took him to the 


FBI Field Office. A period of one hour and twenty- 


five minutes elapsed before the defendant actually arrived 
at the Field Office, where he was taken to the fifth 
floor for further questioning and was subsequently placed 
under arrest. Seals was repeatedly informed that he did 
not have to cooperate, that he was free to leave any 
time; that he was advised of his right to counsel. The 
Court still found that Seals was under arrest when 
he arrived at the Field Office. 

United States v. DiRe, 332 U.S. 581 (1948) is 
also in point. There, a driver of a car was arrested 


for possessing counterfeit gasoline coupons. Dike, 
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who was in the front seat with tne ayviver, wae fox 
frisKed, taken to the policestation, and there mad 


to comply with orders to empty his pockets. Two 
fake coupons were found and he was subsequently booked. 


The Court explicitly held that officers do not have 


the right to search the occupants of a car as incident 


to the search of an automobile: 


“we are not convinced that 

a person, by mere presence in 

a suspected car, loses im- 
munities from search of his 
person to which he would other- 
wise be entitled." (332 U.S. 
at 587]. 


Evidence obtained by federal officers in vio- 


lation of Appellant's rights under the Fourth Amend@ment, 


p ; | 
i.e., Shephard's a@raft card, the gun; bnd most damaging 


to Appocllant, Shephard 's i@entification, all should 
| 


have been excluded. weeks v- United States, 232/ U.S. 
| 
| 


383; This is true with respect to Shephard’s identifi- 
cation of Appellant, even though that evidence w 
basically human rather than inanimate. McLindon 


United States, U.S.App.D.C. | 329 F.2d 238 
(1964); Smith v. United States, U.S.App.D.C,. ; 


344 F.2d 545 (1965). 
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As stated in McLindon: 


"In each case the Court must 
determine how great a part the 
particular manifestation of 
‘individual human personality' 
played in the ultimate receipe 
of the testimony in question.' 


In the instant case, obviously, the identification of 
Appellant during his illegal detention was the basis of 
his conviction. In Smith, the Court said: 

"The road from the [illegal 


source] to the testimony may be 
long, but it is straight, ' 


(citing United States v. Tane, 
329 F.2d} 848 (2a Cir, 1964). 
Also in Smith, the Court Said: 


"TE [the gitnesses! ] testimony 
was [ashi Betbie fruit of the 
poisoriou’ tree, _* % * then there 
was RO dompetent evidence on 
Court One; and we would be 
obliged to hold, as a matter 

of law, that Counts Two and 
Three were sufficiently pre- 
judiced to require reversal." 


Can there really be any doubt in the present 
case that Shephard's identification of Appellant constit- 
uted a "fruit' of the poisonous tree" of Appellant's 


unlawful arrest and detention? --- Hardly -—- 


It is also clear that Appellant has standing 
to raise these points, even though it was not his Lie 
in which the draft card was found. Cecil Jones v. 
United States, 362 U.S. 257 (1960). The car, of course, 
was clearly unlawfully searched, as driver and | 


passengers were all under control in the policestation 


at the time, yet no warrant was obtained. Smith v. 


United States, 335 F.2d 270 (1964); Carroll v. United 
| 


States, 267 U.S. 132; Preston v. United States, 376 U.S. 
364; Conti v. Morgenthou, 282 F.Supp. 1004 (1964), 
There are many aspects of this case so fan- 
tastic that they would be hard to believe, were it not 
for the clarity of the retord. A two-month delay 
between arrest and preliminary hearing is fentastic! 
Officey THomas' story is fantastic, and in a large 


degree, fantasy. | 
Hardly less fantastic is the arrest of 
| 


Appellant for doing absolutely nothing but being a pas- 


senger in the wrong car at the wrong time. 
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IiIt 
THE TRIAL COURT ERRED IN ADMITTING INTO 


EVIDENCE CERTAIN ALLEGED STATEMENTS MADE 
BY APPELLANT DURING A PERIOD OF ILLEGAL 


DETENTION 


As noted, Appellant was arrested on December 
19, 1964. Due to a delay caused solely by Appellee, 
he was not given a preliminary hearing until February 
24, 1965. He was, for all intents and: purposes, 
without counsel during this entire 67 Gay-periocc. 
Counsel for Apbelle’ was permitted to introduce on 


rebuttal a statement allegedly made by Appellant to 


Officer Wesley on the ttorning of (and prior to), the 


preliminary hearing; for the purpose of impeaching 
Appellant's credibility. It is this evidence which 
Appellant contends was prejudicial, requiring this 
Court to reverse the judgment of the Court below. 
The following history is briefly reported here in 
order to pin-point the issue. 

During the trial, Appellant presented an 
alibi as a defense to the charge of robbery of Shephard. 
Ho stated that at the time of the alleged crime, he was 
assisting his uncle in tho painting cf a house, some 
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distance from the scene of the crime. On cross- 


examination, he was asked by counsel for Appellee 


whether he recalled talking with Officer Wesley on 


February 24, 1965 in the cellblock of the General 
Sessions Court. He denied the interview and at ee 

point, attorneys for both Parties approached he bade: 
Appellant's counsel sought and obtained a continuation 
of the cross-examination out of the hearing of the 
jury. Appellant again denied the interview, both 


On Cross-examination and on redirect examination. 


Officer Wesley was called as a rebuttal witness and he 
testified that Appellant told him that he was at the 


scene of a fight, which was where and when the alleged 


| 
robbery occurred, but that he did not know anything 


about the robbery. After listening to argument by 
counsel for both parties, the Court admitted the testi- 
mony of Officer Wesley before the jury for the Purpose 
o£ impeaching the credibility of appellant. Therdatter, 
both Appellant and officer Wesley testified as described 
above, in the presence of the jury. Between the testi- 
mony of Appellant and officer Wesley, the Court alee a 


warning instruction to the jury that officer Wesley's 
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testimony was to be considered for impeachment purposes 
only, and that it shoula go only to credibility. If 
there ever was a useless admonition, this was it, and 
the Court seemed to recognize this when it said: "It 
might crack his case wide open" (Tr. 97). Indeed, it is 
respectfully submitted that the admission of this 
statement could have no effect but to “crack the case 
wide open". 

It must be recognized that in this jurisdiction 
an important case concerning the use of evidence which 
has been illegally obtained in violation of Rule 5(a), 
Federal Rules of Criminal Procedure, 18 U.S.C.A., for 


Purposes of impeachment of credibility, is Tate v. 


United States, 283 F.2a 377, (1960). This was a case 


wherein the impeaching statements were not per se in- 
Culpatory. The testimony of the Defendant in that case 
was impeached by the conflict between his statement that 
he had not known his Co-defendant before the time of the 
alleged crime and the statement of the arresting officer, 
who testified on rebuttal that Defendant had stated after 
his arrest that he had accompanied his Co-defendant to 
the scene of the crime. There was no conflict as to the 
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| 
fact that Defendagt was arrested at or near the scene. 
This Court upheld the admissibility of the arresting 
officer's statement on rebuttal because neither act, 


regardless of which story the jury believed, was; per se 


incuplatory. 


Closer to the instant case is Jchnson v. 
United States, 120 U.S. App.D.c. , 344 F.28 163 
| 
(1964). In that case, this Court reversed the trial court 


| 
for admitting into evidence an illegally obtaineé state- 


ment by Defendant Johnson. In Johnson, the arresting 
officer was permitted on rebuttal to testify that 
Defendant had admitted committing the crime, thus contra- 
Gicting Defendant’s denial that he had committed 
crime. This Court stated that: 


"The officer's testimony 
Girectly challenged the innocence, 
not merely the credibility, of the 
Defendants'to permit the Govern- 
ment to introduce illegally ob- 
tained statements which bear 
directly on a defendant's guilt 
or innocence in the name of 
‘impeachment’ would seriously 
jeopardize the important substan- 
tive policies and fumctions under- | 
lying the established exclusion- | 
ary rules." 
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The present case is so similar to the 
Johnson case in theory that the reasoning which ex- 
cluded the confession in that case is equally applicable 
here. 

Although there is not present in this case, as 
in Johnson, a confession of the very charge on which 
Defendant was standing trial, there is an alibi defense 
which, if permitted to be contradicted by the testi- 
mony of Officer Wesley, is tantamount to a confession 
of the charge itself. If the jury believed the 
Officer's testimony that Appellant had earlier admitted 
being present: at the scene of the crime, and then had 
Genied being there while testifying in Court, the only 
practical conclusion which the jury could draw was 
that Appellant had some reason for denying being at the 


scene of the crime -- that reason being that he 


had taken part in the crime. This was the logical, 


practical conclusion for the jury to draw, and indeed, 
was the only conclusion it could draw. 

The Supreme Court case of Mallory v. United 
States, 354 U.S. 449 (1957), is also very much in point. 


It is true that Mallory dealt with a confession, but it 
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is clear that the statement allegedly made by Appellant 
to officer Wesley had the same effect upon the jury 
which an outright confession would have had. Appellant 
would have told the jury he was not at the scene! of 
the crime after having told Officer Wesley he was at 


the scene of the crime only if he were guilty. The 
| 


jury could see this. The Court saw it, that it,) "cracked 
the case wide open". The statement allegedly made to 
Officer Wesley was, in effect, a confession, under the 


circumstances of this case. 


The Mallory decision sets out in very clear 


language the procecure which police must follow once an 


arrest has occurred: 


"The scheme for initiating a 
federal prosecution is plainly 
defined. The police may not arrest) 
upon mere suspicion but only on 
‘probable cause’. The next step 

in the proceeding is to arraign 

the arrested person before a 
judicial officer as quickly as 
possible so that he may be ad- 
vised of his rights and so that 

the issue of probable cause may be | 
promptly determined. The arrested | 
person may, of course, be ‘booked! | 
by the police. But he is not to 

be taken to police headquarters in | 
order to carry out a process of 
inquiry that lends itself, even if 
not so designed, to eliciting 
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Gamaging statements to support 
the arrest and ultimately his 
guilt.” Mallory v. United 


States, Supra. 


The statement by the Supreme Court that an arrested 
person should be taken before "a judicial officer as 
quickly as possible so that he may be advised of his 
rights ***" is laughable in the context of this case. 
Also in Mallory, the Supreme Court ruled that 
after a person is arrested, “he is not to be taken to 
police headquarters in order to carry out a process of 
inquiry that lends itself, even if not so desi ed, to 
eliciting damaging statements..." Id. at 454. (Emphasis 
added). Obviously, then, a person who is arrested in a 
police station "is not to be {kept at] police heac- 
quarters br in jail] in order to carry out a process of 
inquiry" that did in fact, elicit "damaging statements". 
Moreover, it should be remembered that in 


Mallory the Supreme Court set out certain types of 


police activity, i.e., "booking" and checking out an 


alibi, which constitute necessary delay; yet the Court 
Said nothing to the effect that a possible mix-up in 


names could justify a delay of months curing which a very 
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Gamaging statement was allegedly made. 

It shoulé also be Sonmpered that for ali 
intents and purposes Appellant was, and had been, 
without counsel at the time he allegedly made his 
Camaging statement to Officer Wesley. 

In Escobedo v. Illinois, 378 U.S. 478 (1964) 
the United States Supreme Court in effect over- | 
ruled indications in at least two earlier decisions 
that the right to counsel did not apply prior to the 
indictment of a defendant. 378 U.S. at 492, 12 LES. 2a 
at 987, 84 S.Ct. at 1766; cf. Crooker v. califomia, 
357 U.S. 433 (1958); Cicenda v. Lagay, 357 U.S. 504 


(1958). In the Escobedo case, the Supreme Court | 


recognized that when police are interrogating an |indivi- 


dual at a police station for the purpose of implicating 
him in a crime under investigation, the defendant is in 
a "delicate situation" and his case had reached a “btage 


when legal aid and advice' were most critical”. 378 


US. at 486. 
Also in Escobedo, the Court held that where the 
police had not cautioned the accused about his right to 
remain silent and where the police had denied hig 
request to conference with his attorney, a confedsion 
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obtained thereafter was inadmissible because it would 


have bean obtained in violatinn of his constitutional 


right to the assistance of counsel. Admittedly, the 


case at bar is factually distinguishable from the 
situation presented in Escobedo, but here too, the 
police did not inform the Appellant of his right to 
remain silent and indeed, he had not even had a pre- 
liminary hearing when he allegedly made the Wesley 
statement. The Appellant submits that the factual 
differences between his case and Escobedo do not over- 
shadow the central fact common to both situations, 
namely, that the assistance of counsel was absent when 
it was vital and when he should have received it. 
Under the circumstances, it was, Appellant 
respectfully submits, clear error for the alleged 
statement to Officer Wesley to have been admitted into 


evidence. 


CONCLUSION 


In conclusion, Appellant respectfully submits 


The conviction should be reversed 


and a dismissal entered because 


Appellant was denied his constitutidnal 
right to a speedy trial. | 
The conviction should be reversed 
because of an wmlawful arrest fol- 
lowed by the admission of evidence 
which was the result of that un- 
lawful arrest. 

The conviction should be reversed 
because of the admission into evi- | 
dence of the statement allegedly 


made to Officer Wesley. 


CHARLES J. STEELE 
(Appointed by this Court 
JOHN J. CARMODY, UR. 

815 - 15th Street, N.W. 
washington, D.C. 20005 
Attorneys for Appellant 
OF COUNSEL: 


WHITEFORD, HART, CARMODY & WILSON 
| 
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(Counsel wish to advise the Court 
that they were greatly assisted 


in the prosecution of this appeal 


by Allen Neece, a law student at 


The George Washington University, 
who participated in this appeal 

at all stages, from the personal 
interview of Appellant in the 
cellblock throush the filing of 
this brief. Mr. Neece's assistance 
was acquired through the good 
offices of the District of Columbia 


Bar Association). 
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1 


FACTUAL STATEMERN''S 


The factual statements set forth in the bi3::::. 


previously filed herein differ because they are based 


upon differing versions of what transpired, as testified 
to at trial by different witnesses. 

The fact that appellant was convicted does not 
of itself mean that this Court is bound to accept the 
version of the government witnesses. Indeed it is respect- 
fully suggested that this Court should reject the version 
of appellee in large part because the testimony of officer 
Thomas is inherently unbelievable. As stated in Jackson 
v. United States, D. C. Cir., No. 19,134, decided November 
4, 1965: "In some cases police testimony, like other 
testimony, will simply be too weak and too incredible 
under the circumstances, [for a court of appeals] to ac- 
cept." (Slip opinion, page 8). 

The rule as stated in Jackson is: 

"It is enough to invoke the doctrine if the person 
whose testimony is under scrutiny made allegaticns 
which seem highly questionable in the light of com- 
mon experience and knowledge, or behaved in a man- 
ner strongly at variance with the way in which we 
would normally expect a similarly situated person 
ta behave". (Slip Opinior. cages 9 ara 10). 

The testimony of Officer Thomas concerning the 


events leading to the arrest of appellant, as set forth 


fully in appellant's main brief, is inherently unbelievable. 


It is certainly far more w.celievable than the 


testimony rejected in Jackson. 


It 
THE TESTIMONY 


OF 
OFFICER WESLEY 


As will be recalled, at the trial appellant 


denied being at the scene of the crime. Officer Wesley 
was then alicwed to testify, over objection, that appel- 
| 
| 
lant had admitted to him being at the scene of the crime, 


| 
Oificer Wesley further testified that this admission took 


place some two months after appellant was identified by 


the victim Shephard and arrested. 
Appellant had not had a preliminary euring this 

two month period. 

In its brief appellee justifies this Belay and 


| 
the admission of the damaging statement into evidence 


on the following theories: 


1. Appellee states in its brief at pages 
| 


that the time appellant spent in jail between December 19, 
1964 and February 24, 1965, doesn't count. Despite the 
fact that appellant was identified by the victim ey the 
crime involved in this case on December 19, 1964, and 


was kept in jail from that date on, the government now 


blithly lops off two months of this detention fiom meun- 
ingfulness on the theory that its own confusion cr ne.Je" 
in not charging appellant in this crime until several 
months had elapsed somehow works to its own benefit. 

"A hai", the government says in effect, "had we charged 
appellant with the Shephard robbery at the time he was 
identified by Shephard, then the statement allegedly mady 
by appellant two months later might raise a Mallory ques- 
tion. But since we kept him two months without charging 
him with that crime, than, in connection with that crime, 
he was at our mercy during those two months.” Ross v. 


United States, U.S. App. D.C. , 349 F.2d. 210 


(1965) ,2/as well as the acceptance of common sense and 


rejection of sophistry, would indicate that this position 
of appellee is untenable. 

2. Appellee then goes on to contend that even 
if appellant had been charged in December when he should 


have been, the damaging statement was properly admitted 


1/ In footnote 7 of its brief, appellee attempts to dis- 
tinguish Ross by saying, "In Ross, the accused was 
known at the time of the off-rse and there was a pur- 
poseful delay; here, for seve ..1 months of the time 
lapse, the identity of *he o -_ader was unknown.” 

How the government can -..':e this position is beyond 
appellant, because the re -rd is clear that appellant 
was identified by ©.2pharc in connection with the 
robbery involved in this case, on December 19, 1964, 
the day of his arrest. 


because it was used only for impeachment purposes. Ac 


use the language of the Court in Inge v. United Scave.:. 


D. C. Cir., 19497, decided January 5, 1966, "This use 


of the statement was as damaging as if the statement had 
been admitted in evidence" (Slip opinion, page 7). | in- 


deed, appellant suggests to the Court that Inge is con- 


trolling on this point, and that it was clear error! for 


| 
the Court to have admitted the testimony of officer! Wesley 
| 


into evidence. 
| 


The facts surrounding the Wesley testimony are 


Clear. Appellant was arrested on December 19, 1964, and 
identified by Shephard on the same day. He had no pre- 
liminary hearing in the Shephard case, until Februaty 24, 
1965. Between his identification by Shephard and his 
hearing he was continuously in jail, and while in jail 
allegedly made a statement to officer Wesley which was 
admitted into evidence to the obvious determent of appel- 
lant. Appellant respectfully submits that the edad bain 


of the Wesley testimony was reversibte error’, and Should 


result in a new trial. 


a ei 


SEARCH Ok SURRENDER 


It is in the area of the search and seizure 


issue that the question of credibility becomes s¢ inject 
tant. If as officer Thomas testified there was neith..: 
a search nor a seizure, but a voluntary walk into the 
police station followed by a surrender of the gum with- 
out the need of a search, then all problems evaporate. 
If, as is far more likely, appellant was forced into the 
police station and searched, then, for the reasons stated 
in its main brief, the search, seizure and detention of 


appellant to be|identified by Shephard were all illegal 


and should not have been received into evidence, 2/ 


rv. 


LACK OF A SPEEDY TRIAL 


Appellant agrees with appellee that the issues 
of "speedy trial" and "Wesley testimony" are inter-related 
and must be considered together. The following facts 
are relevant to, the speedy trial issue, therefore, as 
they were to the "Wesley testimony" issue. 

1. Appellant was both arrested and identified 


by victim Shephard on December 19, 1964. 


2/ Since appellee incorporates into its brief in this 
case the section of its brief dealing with search 
and seizure|in Hargrave v. U. S., D. C. Cir. No. 19,614, 
appellant hereby incorporates into this brief the 
brief of appellant Hargrave in that case insofar as 
it deals with search and seizure. 


2. Admittedly the govexnwent was “he vitt: 


of confusion. (Your Honor, I know in one of the cor 


cases there were so many defendants by the name of) Ray 


| 
Jones or Roy Jones, and for a long time they couldn"t 


determine of what offense, and there was a great deal 


of confusion in that record. This is all I know regard- 


ing any delay, Your Honor.)(TR 114) This confusion re- 


sulted in a two month delay between arrest and formal 


charges aS well as a two month delay between arrest and 


preliminary hearing. 


3. During the two month "confusion caused" 


delay, appellant allegedly made a statement to officer 


wesley which was subsequently received into evidence at 


trial to the obvious detriment of appellant. 


4. Trial began on June 7, 1965. 


There was a long delay during which events took 


place to the prejudice of appellant. It is submitted 


that on this ground the conviction should be vacated be- 


cause appellant was deprived of his constitutional) rights 


to a speedy trial and to due process, 
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QUESTIONS PRESENTED 


‘In the opinion of appellee, the following questions are 
presented: 


1) May appellant raise an issue of speedy trial for the 
first time on appeal? Assuming he may, does a lapse of 
three months and eleven days between institution of the 
instant proceedings and trial amount to a denial of speedy 
trial, especially where the record shows no resultant 
prejudice and where a significant portion of the delay is 
due to appellant’s motion? 

2) Did the court below err in refusing to suppress cer- 
tain evidence, 2.¢., 


A. a gun surrendered by appellant, before his ar- 
rest, in response to a question by a police officer? 

B. a stolen draft card seized in a search which, al- 
though lawful, is not open to attack by appellant 
because the search invaded no area in which ap- 
pellant had any interests whatever? 

C. the trial identification of appellant, when made 
by the complaining witness and not as the ex- 
ploitation of any illegality? 

' 3) Is an exculpatory, spontaneous statement, not made 
during an attempt to elicit information, normally inad- 
‘missible (a) on grounds that it was made during a period 
‘of illegal detention, when the detention is, in fact, legal, 
or (b) on grounds of denial of counsel, when appellant 
had apparently already talked with his attorney in the 
instant case and was not unfamiliar with his rights? 
' Assuming such a statement is normally inadmissible, may 
it be used to impeach an assertion by appellant which 
goes beyond a denial of the elements of the crime? 


INDEX 


Counterstatement of the case .... 


Rules involved 


Summary of argument 


Argument: 


I. Appellant is barred from raising an issue of speedy 
trial. Furthermore, there was no denial of the Sixth 
Amendment right to a speedy trial 


II. The court below correctly refused to suppress the gun, 
the draft card, and the identification by complainant 
Shephard 


A. The revolver 
B. The draft card 
C. The identification by the victim 


III. The statement used to impeach appellant was not in- 
admissible because of illegal detention or denial of 
counsel 
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Uniteh States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 
No. 19,513 
Ray JONES, JR., APPELLANT 
Vv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal From the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was tried under a one count indictment 
charging him with rapery- A jury found him guilty and 


a sentence of five to years imprisonment was imposed. 

In the early morning hours of November 28, 1964, 
Joseph Shephard was driving a car, alone (T. Tr. 28), 
north on Alabama Avenue (T. Tr. 10). As he ap- 


1 References to “T. Tr.” are to the transcript of the trial. “S. 
Tr.” refers to the transcript of the hearing on the motion to sup- 
press, 


(1) 
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proached a vicinity below Irving Place (T. Tr. 25), he 
noticed a commotion in the street where a group of men 
were pushing a car. Being unable to pass, he stopped his 
car (T. Tr. 11, 25). After he stopped, a man, who ap- 
peared to come from the group in the street (T. Tr. 11, 
26), opened the passenger side of Shephard’s car, slid into 
the car, and pointed a revolver at him (T. Tr. 11, 28). 
Shephard’s assailant ordered him to turn over his wallet 
and leave the car. Shephard complied (T. Tr. 11, 32), 
turning over his wallet which contained, among other 
things, his draft card (T. Tr. 14-15, 32), and the robber 
drove off in the car (T. Tr. 12). 

Shortly thereafter, the police arrived on the scene and 
_ Shephard reported the robbery to them, furnishing a de- 
scription of his assailant (T. Tr. 12, 13, 34). The car 
was found a short distance away (T. Tr. 17, 34), but the 
wallet was not recovered (T. Tr. 17). 

At trial, Shephard identified appellant as the robber 
(T. Tr. 11). He also recognized, as similar to the revolver 
which had been pointed at him (T. Tr. 16), a gun sub- 
sequently found on appellant (T. Tr. 49-50). Shephard’s 
draft card was also identified (T. Tr. 14). The card had 
been recovered in a search under the rear seat of a car 
(T. Tr. 51) belonging to one James Hargrove (S. Tr. 
14, 17); appellant had, at one time, ridden in the back 
seat of Hargrove’s car (T. Tr. 51, 139). 

Appellant took the stand and denied he had robbed 
Shephard, contending he was elsewhere at the time of 
the robbery (T. Tr. 87-89) and specifically stating that 
he was not on Alabama Avenue (T. Tr. 88). His mother 
and uncle testified to a like effect (T. Tr. 64, 77). Over 
appellant’s objection (T. Tr. 95, 130), and after a hear- 
ing out of the presence of the jury (T. Tr. 99-126), the 
prosecution offered evidence to impeach appellant’s asser- 
tion (T. Tr. 88) that he was not even present at the 
scene of the crime. After appellant denied that he had 
ever talked to a police officer in the General Sessions cell 
block (T. Tr. 95, 127), a policeman testified that, in re- 
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sponse to notification that he was being charged with 
robbery, appellant asked, what robbery? When informed, 
he spontaneously responded that he did not take any car 
although he was present at the scene of the commotion 
(T. Tr. 178). Detailed instructions on the limited use of 
the statement for impeachment purposes were given (T. 
Tr. 128-30, 257-58). 
The jury returned a verdict of guilty (T. Tr. 269). 


Circumstances Surrounding Procurement of Evidence 


The gun, the draft card, and Shephard’s identification of 
appellant had been the subject of a motion to suppress. 
The circumstances surrounding their procurement were 
developed principally during a hearing on that motion. 

On the morning of December 19, 1964 (S. Tr. 12) ap- 
pellant was a passenger (S. Tr. 106) in a car driven (S. 
Tr. 14, 17, 107) and owned (S. Tr. 14, 17) by James 
Hargrove. In addition to the driver and appellant, the 
car carried three other passengers, 7.¢., John Johnson (S. 
Tr. 16) and two unidentified persons (S. Tr. 13, 32, 48, 
83). According to the testimony of Hargrove and appel- 
lant, they did not know each other and Hargrove had 
picked up appellant while looking for labor help (S. Tr. 
12-18, 31, 107). As Hargrove drove west in the 1400 
block of H Street, N.E., he was weaving in and out of 
traffic, recklessly changing lanes without caution and 
causing a hazard to other cars (S. Tr. 42, 52-58, 56). 
Officer Steve Thomas, who had never seen the car’s occu- 
pants before the incident (S. Tr. 57; T. Tr. 93), was 
patrolling that beat on foot at the time and, having seen 
this behavior, approached the car which had stopped at 
an intersection (S. Tr. 17). 

Hargrove rolled the window down only about 5 inches 
and Officer Thomas asked him for his driver’s permit and 
his registration card (S. Tr. 42). Hargrove produced a 
driver’s permit valid on its face, as well as a registration 
card. He told the officer that the vehicle belonged to him, 
but the policeman noticed that the names on the two 
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papers did not match. (S. Tr. 48.) When the officer 
asked Hargrove his name, Hargrove gave one different 
from that on the permit or the registration card (S. Tr. 
43, 84). He was likewise unable to give correctly the 
date of birth on the permit. Confronted with these in- 
consistencies, Hargrove stated that the permit was not his 
and was one that he had actually found (S. Tr. 43). 

While engaged in this discussion with Hargrove, Offi- 
cer Thomas saw him reach under his coat or into his belt 
and quickly slip an object under the front seat of the 
ear (S. Tr. 45, 104). While he could not see the entire 
object, he recognized the hammer of a pistol (S. Tr. 46, 
60). The officer’s own gun was in his holster (S. Tr. 
105). Hargrove’s action took only a fraction of a second 
(S. Tr. 105), the window was open only five inches or 
so (S. Tr, 45, 59), and Thomas felt there was nothing 
he could do at the moment (S. Tr. 45, 105). Believing 
that Hargrove thought the officer had not seen the conceal- 
ment (S. Tr. 51), he did not mention it (S. Tr. 62), 
let the gun stay under the seat for the time being (S. Tr. 
45), and did not arrest Hargrove on a weapons charge at 
this time (S. Tr. 85). 

The officer did place Hargrove under arrest on the basis 
of the careless driving traffic violation he had witnessed 
and for not having a valid permit (S. Tr. 43, 58). 
Thomas suspected no one else of any wrongdoing (S. 
Tr. 85). In arresting Hargrove, he expressly told the 
other four occupants of the car to leave, that he was 
interested only in Hargrove, and, since he was taking 
Hargrove to the precinct, the others would have to walk 
(S. Tr. 43, 45, 87, 105). This was undisputed (S. Tr. 
18, 36, 62, 63, 110, 127).? Hargrove’s passengers left the 
car and stood on the sidewalk (S. Tr. 18, 43). One of 
the passengers, never identified, did leave the scene at 
this point and no effort was made to have him remain 
(S. Tr. 45, 105; T. Tr. 57). Appellant and Johnson re- 


* Nor did anyone ask if they could leave, and appellant did not ask 
if he was under arrest (S. Tr. 87). 
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mained and when Johnson suggested that he could drive 
Hargrove’s car to the precinct because he had a valid 
driver’s permit (S. Tr. 48, 45, 58, 63) and Thomas gave 
him permission to do so (S. Tr. 88), Johnson, appellant, 
and the remaining unidentified passenger re-entered the 
ear (S. Tr. 45, 63-64, 88) voluntarily and without any 
order from the police officer (S. Tr. 45, 87). 

On the way to the precinct, a drive of roughly seven 
blocks (S. Tr. 88), appellant sat in the rear seat next to 
Officer Thomas (S. Tr. 51, 65, 66, 94).* Upon arrival in 
front of the precinct, everyone vacated the car (S. Tr. 
46, 89) without any order from the police officer (S. Tr. 
67, 89). With all the car’s remaining occupants standing 
on the sidewalk in front of the precinct (S. Tr. 67, 88), 
Thomas walked around to the driver’s side to see exactly 
what was under the seat (S. Tr. 46) and removed the gun 
Hargrove had placed there (S. Tr. 46, 67, 68, 88-89). 
At this juncture, the remaining unidentified occupant 
fled the scene (S. Tr. 46, 67, 88-89; T. Tr. 57). Officer - 
Thomas shouted no command to halt (S. Tr. 46) and 
made no other attempt to stop him (S. Tr. 46, 90). The 
flight surprised him because at this time he still had no 
reason to believe that anyone other than Hargrove was 
involved in any illegal transaction (S. Tr. 102) and he 
could not understand why the man ran (S. Tr. 46). 

In possession of knowledge that Hargrove had con- 
cealed a revolver under the seat, that he showed un- 
matching papers for the car, uncertain of Hargrove’s 
real identity, confronted with his evasiveness and false- 
hood insofar as the permit was concerned, and uncertain 
whether the car was stolen (S. Tr. 51-52, 68-69), Thomas 
searched the trunk of the car (S. Tr. 46, 68-69, 91). 
There he found a sawed-off shotgun (S. Tr. 46, 80) which 
Hargrove said belonged to him (S. Tr. 46). It was at 
this point that Hargrove was ordered into the station 


3’ Hargrove and appellant testified that appellant was sitting in 
the rear seat when the car was stopped (S. Tr. 32, 103; T. Tr. 90, 
139). 
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(S. Tr. 46, 68, 71, 91). Neither appellant nor Johnson 
was ordered into the station by the police officer, but 
they voluntarily chose to accompany Hargrove (S. Tr. 
47, 70, 71, 91). 

Once inside the station, Hargrove was taken to a “re- 
port writing room” where Thomas told someone present 
to watch Hargrove while he reported to a superior (S. 
Tr. 47). This room was one open to the public and appel- 
lant and Johnson were still following Hargrove (S. Tr. 
71-72, 92). Thomas told no one to watch anyone other 
than Hargrove (S. Tr. 73) and testified that he would 
not have stopped either Johnson or appellant had they 
tried to leave at this point because he had seen nothing 
to implicate them in any wrongdoing (S. Tr. 72). 

After reporting to his superior, Thomas returned to 
the report writing room; appellant and Johnson were 
still there with Hargrove (S. Tr. 92). Johnson had his hand 
under his short coat (S. Tr. 78), pulling it back, obviously 
inadvertently, so that a bulge in his pants pocket was 
apparent (S. Tr. 47, 92). Thomas recognized the im- 
pression as that of a gun (S. Tr. 48) and asked Johnson 
if he had a gun (S. Tr. 47). Until this time Johnson 
and appellant had engaged in only incidental conversa- 
tion with Thomas while coming into the station (S. Tr. 
48). Johnson stated that he did have a gun and began 
to reach into his pocket but Thomas reached in and pulled 
out a pistol. Johnson also had a full box of ammunition 
in the pocket. (S. Tr. 47.) With affairs in this posture, 
the officer turned to appellant and asked the obvious ques- 
tion, whether he too had a gun. Appellant replied that he 
did and offered a pistol (S. Tr. 48, 92) which was load- 
ed (T. Tr. 50, 58). On this basis, Johnson and appel- 
lant were then placed under arrest for carrying danger- 
ous weapons (S. Tr. 48, 102). 

The officer now returned to the car, which was still 
parked in front of the station, in order to search parts 
of the car not previously searched (S. Tr. 49-50, 52, 
93). This was the first opportunity he had to do so (S. 
Tr. 52) and the search occurred 8 to 10 minutes after 
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Thomas had taken Hargrove into the station (S. Tr. 
50). Under the back seat of Hargrove’s car, the police- 
man found a selective service card (S. Tr. 50). Subse- 
quently, a detective located the person whose name ap- 
peared on the card (S. Tr. 50) and the owner turned out 
to be the complaining witness in this case, Shephard (T. 
Tr. 35). The card was one stolen from him on November 
28, 1964 (T. Tr. 14-15). At the station, Shephard identi- 
fied appellant as the man who robbed him (T. Tr. 35, 37- 
38) and later filled out a complaint (T. Tr. 38). 

After argument, the hearing judge refused to suppress 
the evidence. 


RULES INVOLVED 


Rule 12(b) (2), Federal Rules of Criminal Procedure, 
provides in pertinent part: 


Defenses and objections based on defects in the 
institution of the prosecution or in the indictment 
... other than that it fails to show jurisdiction in 
the court or to charge an offense may be raised only 
by motion before trial... . Failure to present such 
defense or objection as herein provided constitutes 
a waiver thereof, but the court for cause shown may 
grant relief from the waiver. 


Rule 41(e), Federal Rules of Criminal Procedure, pro- 
vides in pertinent part: 


A person aggrieved by an unlawful search and 
seizure may move the district court . . . to suppress 
for use as evidence anything so obtained on the 
ground that (1) the property was illegally seized 
without a warrant.... 


SUMMARY OF ARGUMENT 


The instant proceedings were actually initiated on 
February 24, 1965, not December 19, 1964. Actual time 
lapse between commencement of the instant proceedings 
and the beginning of trial, including a significant portion 
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due to appellant’s motion to suppress, amounted to three 
months and eleven days. No prejudice was caused by this 
time lapse. Since the short delay was neither arbitrary, 
purposeful, oppressive or vexatious, there was no denial 
of a speedy trial. 

Contrary to appellant’s second argument, neither the 
revolver, the draft card, nor the identification by the 
complaining witness was impermissible evidence. The 
gun was voluntarily surrendered by appellant before his 
arrest. Although the seizure of the draft card was legal, 
appellant has no standing to contest the search because no 
privacy or security of property enjoyed by appellant was 
invaded. As for the identification of appellant at trial by 
the complaining witness, that too was entirely proper. 
Appellant’s “but for” argument falls far short of re- 
quiring exclusion of this human evidence. There was no 
primary illegality because appellant was in lawful de- 
tention at the time of the pre-trial identification. Even 
assuming that the detention was illegal, the trial identi- 
fication, or the pre-trial identification, was in no way an 
exploitation of the allegedly unlawful detention. 

Finally, the use of appellant’s prior inconsistent state- 
ment to impeach him was properly allowed. The state 
ment was made during a period of legal detention. More- 
over, it was exculpatory, spontaneous, and not made dur- 
ing an attempt to elicit information. Thus, the Mallory 
principle would not exclude it. Nor was the statement 
made in circumstances showing a denial of counsel. Ap- 
pellant had already been warned of his rights in relation 
to the charge on which he was then held and, in fact, 
appears to have talked with counsel representing him 
in the instant case. Additionally, the exculpatory state 
ment was not the product of any interrogation but was, 
instead, spontaneous. Under such circumstances, the 
Escobedo principle does not apply. In any event, the 
statement would have been admissible to impeach appel- 
lant’s assertion that not only did he not commit the crime, 
but he was not even present at the scene. This assertion 
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went beyond a denial of the elements of the crime and 
subjected appellant to use of the statement for impeach- 
ment purposes even if it would have been ordinarily ex- 
cluded. 


ARGUMENT 


I. Appellant is barred from raising an issue of speedy 
trial. Furthermore, there was no denial of the Sixth 
Amendment right to a speedy trial. 


(T. Tr. 35, 51-52, 64-65, 68, 70-71, 76-79, 87-89, 91- 
92, 99, 104, 105, 164, 172, 173; S. Tr. 48-50, 102) 


Appellant now contends that he was denied a speedy 
trial although he never made a demand for trial in the 
court below. This failure waives the right to assert the 
claim in this Court. E.g., Smith v. United States, 118 
U.S. App. D.C. 38, 41, 331 F.2d 784, 787 (en banc 1964) ; 
James v. United States, 104 U.S. App. D.C. 263, 261 
F.2d 381 (1958), cert. denied, 359 U.S. 930 (1959); 
Collins v. United States, 157 F.2d 409, 410 (9th Cir. 
1946) ; Pietch v. United States, 110 F.2d 817, 819 (10th 
Cir.), cert. denied, 310 U.S. 648 (1940); cases cited 
therein; see Mann v. United States, 113 U.S. App. D.C. 
27, 29 n.2, 304 F.2d 394, 396 n.2 (1962) ; Turberville v. 
United States, 112 U.S. App. D.C. 400, 404, 303 F.2d 
411, 415, cert. denied, 370 U.S. 946 (1962); Brooks v. 
United States, 110 U.S. App. D.C. 192, 290 F.2d 383 
(1961). Appellant is further barred from now raising the 
issue after an unfavorable verdict because he failed to 
move for dismissal of the indictment in the District Court. 
Fed. R. Crim. P. 12(b) (2); see Roy v. United States, 
D.C. Cir. No. 18285, decided September 2, 1965, slip op. 
at 2; Mackey v. United States, —— US. App. D.C. 
——, 351 F.2d 794 (1965). 

Beyond these preliminary bars to appellant’s assign- 
ment of error, his contention that he was denied a speedy 
trial is fatally defective for a number of other funda- 
mental reasons, the most basic of which is his reliance on 
a non-existent sequence of crucial events. A complete 
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listing of pertinent dates, showing the source of the in- 
formation given, is set forth in the APPENDIX for the 
convenience of the Court, but a more abbreviated chrono- 
logy will suffice here. 

Appellant’s entire argument is premised on the date of 
December 19, 1964. It is true, as appellant states,‘ that 
he was arrested on December 19, 1964. He fails to note, 
however, that this arrest was not for the robbery which 
is the subject of the instant appeal but was, rather, for 
an unrelated charge of carrying a dangerous weapon (S. 
Tr. 48, 102). In fact, no knowledge of appellant’s possi- 
ble connection with the robbery came to the attention of 
the police until after the arrest for carrying a dangerous 
weapon (see T. Tr. 35, 51-52, 91-92, 164; S. Tr. 49-50). 
On the same day that appellant was arrested for carry- 
ing a dangerous weapon, he was given a preliminary 
hearing in the Court of General Sessions on that charge; 
that hearing was continued at appellant’s request until 
January 22, 1965, when appellant was held over for the 


grand jury.’ Thus appellant was in lawful custody on an 
unrelated charge when the instant proceedings were 
commenced on February 24, 1965 by charging appellant 
in the Court of General Sessions.* 


* Brief for Appellant, p. 17. 


5 Docket, Court of General Sessions, No. US-11102-64. Notation 
of continuance at appellant’s request is found on the complaint, filed 
in the record of Hargrove v. United States, D. C. Cir. No. 19614. 
(Appellee asks the Court to take judicial notice of these official court 
records. ) 


®On that date appellant was brought to the cell block at General 
Sessions (T. Tr. 105, 172), was unofficially informed by a police 
officer of the additional charge against him (T. Tr. 104, 172), and 
was taken into court to be formally charged and given a preliminary 
hearing (Docket, Court of General Sessions, No. US-1744-65; Com- 
plaint, filed in record of Hargrove v. United States, No. 19614; T. 
Tr. 99). 

In fact, even if appellant had been arrested for robbery on De- 
cember 19, 1964, any delay of the preliminary hearing in the instant 
case would have been immaterial because appellant was already be- 
ing lawfully held. See Godfrey v. United States, D. C. Cir. No. 
19260, decided November 5, 1965; Crump v. Anderson, D.C. Cir. 
No. 19071, decided June 15, 1965. See also Harrison v. United 
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It is from this date, February 24, 1965, when the pro- 
ceedings against appellant began, that his right to a 
speedy trial is, at best, measured. E.g., Hanrahan v. 
United States, —— U.S. App. D.C. , 848 F.2d 363, 
366 (1965).7 Less than six weeks later, on April 5, 1965, 
an indictment was filed charging appellant with the rob- 
bery in the instant case; appellant was promptly ar- 
raigned on this indictment four days later. On May 11, 
1965, appellant filed a motion to suppress certain evi- 
dence. Subsequently, a motion by appellant for a continu- 


States, No. 17991, division opinion released December 7, 1965, slip 
op. at 10. 


7 At several points in his brief, appellant relies on Ross v. United 
States, —— U.S. App. D.C. ——, 349 F.2d 210 (1965), in arguing 
denial of a speedy trial. That reliance is misplaced. Ross dealt 
with delay between the date of a known offense and arrest, not the 
delay asserted here, between arrest and trial. The problems are 
significantly different. Speedy trial provisions seek to protect in- 
terests not equally present in the pre-arrest stage. See Hanrahan v. 
United States, U.S. App. D.C. , 348 F.2d 363, 366-67 
(1965). Thus each problem stands on its own footing and, general- 
ly, each must be analyzed separately. Hardy v. United States, 119 
U.S. App. D.C. 364, 343 F.2d 238, cert. denied, 380 U.S. 984 (1965). 
One is a due process problem and may be recognized by means of 
the Fifth Amendment or the Court’s supervisory power. Hardy v. 
United States, supra; Ross v. United States, supra. The other is a 
speedy trial issue, cognizable under the Sixth Amendment. Hardy 
v. United States, supra. 

To the extent that appellant’s reliance on Ross may be thought 
to raise an issue of unlawful delay between offense and arrest, it 
should be noted that the argument is defective for many reasons. 
For example, (1) Ross sought to deal with the special problems 
arising from undercover narcotics work; this is a robbery case 
lacking in comparable problems. (2) In Ross, the accused was known 
at the time of the offense and there was a purposeful delay; here, 
for several months of the time lapse, the identity of the offender 
was not known. (3) Even assuming the applicability of Ross, in the 
face of the detailed testimony both he and his witnesses were able 
to offer in alibi, appellant could not possibly meet his burden of 
showing prejudice by putting forth a plausible claim of inability to 
recall or reconstruct the events of the day of the offense. See (Fran- 
cis) Jackson v. United States, —— U.S. App. D.C. ——, 351 F.2d 
821 (1965); Powell v. United States, D.C. Cir. No. 19315, decided 
August 30, 1965; Cannady v. United. States, U.S. App. D.C. 
—, 351 F.2d 817 (1965). 
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ance was filed May 18, 1965, and denied the next 
day. Trial had been set for May 24, 1965, but the length 
of the hearing on appellant’s motion to suppress required 
a postponement of the trial until the week of May 31, 
1965 (S. Tr. 167-69). Trial actually began on June 7, 
1965. 

As these dates show, approximately only two months 
and three weeks elapsed between the commencement of 
these proceedings and appellant’s motion to suppress.* 
Total “delay” between institution of the proceedings and 
actual trial, even including that attributable to appel- 
lant because of his motion to suppress, amounted to just 
three months and eleven days. Appellant has been able 
to produce no case holding that such a time lapse requires 
reversal of a conviction on grounds of denial of speedy 
trial, even where there has been a motion for trial.” The 
right to a speedy trial is necessarily relative and it can 
hardly be said that the delay in this case was unreason- 
able under all the circumstances. See Pollard v. United 
States, 352 U.S. 354, 361-63 (1957) ; Beavers v. Haubert, 


8 The fact that part of the delay is attributable to appellant by 
reason of his motion is a circumstance to be considered. See, ¢.g., 
Smith v. United States, 118 U.S. App. D.C. 38, 43, 331 F.2d 784, 
789 (en bane 1964); King v. United States, 105 U.S. App. D.C. 
193, 194, 265 F.2d 567, 568 (en banc), cert. denied, 359 U.S. 998 
(1959); Rindgo v. United States, U.S. App. D.C. ——, 344 
F.2d 523 (1964) ; cert. denied, 380 U.S. 938 (1965) ; Mann v. United 
States, 113 U.S. App. D.C. 27, 304 F.2d 394 (1962); Dandridge v. 
United States, 105 U.S. App. D.C. 157, 265 F.2d 349 (1959) ; James 
v. United States, 104 U.S. App. D.C. 268, 261 F.2d 381 (1958), 
cert. denied, 359 U.S. 930 (1959). 


® Where denial has been found in the cases relied upon by ap- 
pellant, the delay has been much greater. United States v. Provoo, 
years); Taylor v. United States, 99 U.S. App. D.C. 183, 288 F.2d 
259 (1956) (6 years between crime and trial); United States v. 
McWilliams, 82 U.S. App. D.C. 259, 163 F.2d 695 (1947) (2 years); 
United States v. Lustman, 258 F.2d 475 (2d Cir.) (unreasonable 
delay, but waiver) (4 years), cert. denied, 358 U.S. 880 (1958); 
State v. Waites, 163 N.E. 2d 195 (Mun. Ct. Ohio 1959) (2% years) ; 
State v. Milner, 149 N.E.2d 189 (C.P. Ohio 1958) (2 years and 
9 years; two cases). 
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198 U.S. 77, 87 (1905) ; Smith v. United States, 118 U.S. 
App. D.C. 38, 41, 331 F.2d 784, 787 (en bane 1964). The 
three month time lapse was, in fact, relatively very brief 
and certainly does not amount to a denial of speedy trial. 
See, ¢.g., Smith v. United States, supra (31% months be- 
tween indictment and trial; no denial) ; Mann v. United 
States, supra (7 months; no denial) ; Stevenson v. United 
States, 107 U.S. App. D.C. 398, 278 F.2d 278 (1960) 
(16 months; no denial). 

The “balance between the rights of public justice and 
those of the accused have been upset against the Govern- 
ment only where the delay has been arbitrary, purposeful, 
oppressive or vexatious.” Considering normal and es- 
sential administrative procedures, a delay of three months 
can in no way be said to be arbitrary or purposeful. Nor 
is this 2 case where the delay was oppressive or vexatious. 
The record here shows a complete absence of prejudice 
because of the brief time lapse between institution of the 
proceedings and the trial." This absence provides another 
reason why appellant’s argument must fail. See, e9., 
King v. United States, 105 U.S. App. D.C. 193, 265 F.2d 
567 (en banc), cert. denied, 359 U.S. 998 (1959) ; Har- 
rison v. United States, D.C. Cir. No. 17991, division opin- 
ion released December 7, 1965, slip op. at 6; Hanrahan 
v. United States, supra; Brooks v. United States, supra; 
Mann v. United States, supra; James v. United States, 
supra; (Dallas) Williams v. United States, 102 U.S. App. 
D.C. 51, 250 F.2d 19 (1957). 

The lack of prejudice in this case is graphically clear; 
patently, appellant’s defense was in no way prejudiced. 
Appellant testified at trial, advancing an alibi and testi- 


10 Smith v. United States, 118 U.S. App. D.C. 38, 41, 381 F.2d 
784, 787 (en banc 1964). 


21 Although the time lapse may in some cases be so long that 
prejudice can be presumed, e.g., Taylor v. United States, 99 US. 
App. D.C. 188, 238 F.2d 259 (1956), three months is surely not 
such a length of time. Cf. (Francis) Jackson v. United States, —— 
U.S. App. D.C. ——, 351 F.2d 821, 822 (1965) (no presumption 
from 5 months delay). 
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fying in exceptional detail in regard to his whereabouts 
at all times on the night of the offense. (T. Tr. 87-89.) 
Similarly, appellant was able to offer his mother’s testi- 
mony in furtherance of this defense. She asserted her 
ability to recall appellant’s activities on the night in ques- 
tion, even to the extent of producing a calendar and date 
book allegedly containing notes concerning appellant’s de- 
partures, whereabouts, and times of return (T. Tr. 64-65, 
68, 70-71). Appellant’s alleged employer during the hours 
of the offense likewise took the stand, testifying in detail 
that appellant was working with him on the evening the 
robbery was committed. (T. Tr. 76-79) .” 

The actual chronology of events in the instant case 
shows that there was no arbitrary, purposeful, oppressive 
or vexatious delay. Accordingly, appellant’s speedy trial 
argument should be rejected. 


12 Appellant’s argument that prejudice appears by reason of his 
statement in the presence of Officer Wesley minutes before his 
hearing on this charge is unmeritorious. In the first place, the 
statement, made before the instant proceedings began, was in no 
way caused by any “delay.” Secondly, even if any improper preju- 
dice was caused by such a statement, the proper remedy would be 
by exclusion of the statement, not by dismissal of the case. Wheth- 
er the statement was improperly introduced or not is the substance 
of appellant’s third point, and that argument must stand or fall on 
the reasons advanced there. Thirdly, the abstract proposition dis- 
cernible in appellant’s argument warrants swift rejection, 7.e., any 
actions taken by appellant before the proceedings against him be- 
gin, which actions somehow weakens his case, require dismissal of 
the case against him. This type of so-called “prejudice” is simply 
not of the same ilk as that envisaged by the speedy trial principle. 
See Hanrahan v. United States, —— U.S. App. D.C. ——, 348 
F.2d 368, 367 (1965). 
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I. The court below correctly refused to suppress the gun, 
the draft card, and the identification by complainant 
Shephard. 


(T. Tr. 15-17, 35, 36, 118, 186; S, Tr. 12-14, 17, 
81, 42, 48, 45-48, 50, 58, 59, 62, 68, 70-78, 84-90, 
92, 102, 105, 107, 110, 111, 115, 189) 


The trial court and the judge who heard appellant’s 
motion to suppress both refused to suppress the gun and 
bullets carried by appellant on December 19, 1964, and the 
stolen draft card found under the back seat of Hargrove’s 
car. Similarly, the hearing judge rejected appellant’s at- 
tempt to suppress the identification of appellant by the 
complaining witness. 


A. The Revolver 


The loaded revolver and ammunition which appellant 
was carrying on his person on December 19, 1964 were 
lawfully procured and therefore validly admitted into 
evidence. The gun was identified by the witness Shepard 
as similar, at least, to the one with which he was threat- 
ened when robbed (T. Tr. 15-17) and was offered by the 
Government as some corroboration. 

Appellant’s contention here is that the seizure of this 
weapon was pursuant to an unlawful arrest and therefore 
should have been excluded. The facts reveal otherwise. 
When Hargrove’s car was stopped for a moving traffic vio- 
lation and Hargrove, who was driving (S. Tr. 14, 17, 107 iy 
produced a driver’s permit and a registration that did not 
correspond (S. Tr. 42-48, 84), Hargrove, not appellant, 
was told that he was under arrest (S. Tr. 43, 58).* Offi- 
cer Thomas detained no one but Hargrove at this time. 
Indeed, without anyone asking permission (S. Tr. 86), the 
police officer told all the other occupants of the car that, 


13 Although suspicious of Hargrove at this time because the 
officer had seen him slip what appeared to be a revolver under the 
front seat, Hargrove was arrested only for the traffic violation at 
this point (S.Tr. 43, 58), not the weapons charge (S.Tr. 85). 
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except for Hargrove, they could and should leave (S. Tr. 
62, 85, 87, 105) and it is undisputed that they did leave 
the car (S. Tr. 59, 110-11). Certainly appellant was 
not under arrest at this point. He, like his companions, 
was quite free to leave and one of the car’s occupants did 
just that (S. Tr. 45, 105). Appellant knew he was free 
to go, yet chose to stay out of curiosity (T. Tr. 118). 
At this juncture, appellant voluntarily re-entered the car 
(S. Tr. 63). The officer gave no command for anyone other 
than Hargrove to enter the car (S. Tr. 45, 87) and it is 
clear that at this point appellant was still not under arrest 
but had merely decided to accompany Hargrove volun- 
tarily and out of curiosity or some other personal motive. 
Upon arrival at the precinct, everyone vacated the car 
without any order from the police officer (S. Tr. 89). 
Once out of the car in front of the precinct, another of 
the occupants left the scene (S. Tr. 89, 90). He was in 
no way restrained (S. Tr. 90) because Officer Thomas 
was making no effort to detain anyone other than Har- 
grove, still the only person under arrest. Nor was appel- 
lant ordered into the police precinct; he freely accom- 
panied Hargrove when only Hargrove was told to go in- 
side (S. Tr. 46, 70, 71). Once there, appellant voluntarily 
accompanied Hargrove to a room open to the public (S. 
Tr. 71, 72, 92).* No attempt was made to restrain 
appellant while there (S. Tr. 72). Fellow officers were 
asked to watch Hargrove, not appellant (S. Tr. 73). 
When Officer Thomas returned to the room after a short 
leave, and Johnson drew back his coat, Thomas noticed 
a bulge in Johnson’s pocket which appeared to him to be 
a gun (S. Tr. 48) and which, in fact, turned out to be 
one (S. Tr. 47). It was only at this stage of affairs that 
appellant was asked if he too had a gun.* He was not 


14 Compare, e.g., Price v. United States, —— U.S. App. D.C. 
, 348 F.2d 68 (friend accompanied arrested person into pre- 
cinct), cert. denied, 382 U.S. 888 (1965). 


18 Whatever may be speculated about the preceding events as 
probable cause for a search, it can certainly be said in passing that 
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searched; he produced a gun in response to the question. 
(S. Tr. 48, 92.) It was only then that appellant was 
arrested for carrying a dangerous weapon (S. Tr. 48, 
102). Clearly, then, under these facts the pistol was 
legally procured and the arrest was lawful. 

Concerned that his version of the facts was not believed 
by the hearing judge, appellant seeks only to have this 
Court engage in a fact-finding proceeding. Since there 
was adequate basis for the determination by the hearing 
court, appellant is bound by it. Smith and Cunningham v. 
United States, D.C. Cir. No, 19148, decided November 4, 
1965, slip op. at 3. The only legal argument advanced by 
appellant is that since he testified that he did not feel to 
leave at any time after he was ordered back into the car 
at the scene of the traffic violation (according to his 
version of the story), he was under arrest without prob- 
able cause from that point on. Reliance is placed on Seals 
v. United States, 117 U.S. App. D.C. 79, 325 F.2d 1006 
(1963), cert. denied, 876 U.S. 964 (1964). 

Appellant’s reliance on Seals is not well-founded. In 
the first place, it seems clear that the hearing judge 
simply did not accept appellant’s fundamental as- 
sertions that he was ordered into the car or that he 
felt constrained to stay as true. (See, eg., S. Tr. 
189). Secondly, the Seals case differs greatly from the 
instant one. In Seals, the law enforcement officers picked 
up the defendant and took only him to their headquarters. 
Even though he was repeatedly told that he was free to 
go, the Court held he had been arrested in spite of the 
police assurances. It is one thing to say that where the 
police pick up someone, take him to headquarters, and 
focus their attention and investigation on him, he may 
actually be under arrest although told otherwise. It is a 
vastly different thing to say that where the police pick 
up a third person, take that person to the police station, 
and focus their attention on him, someone else who ac- 
companies the arrested person may be under arrest even 


these events made the question logical. Hargrove had a revolver on 
him, the car had a sawed-off shotgun in the trunk, and appellant's 
other remaining companion was also carrying a loaded pistol. 
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though told he is free to go. No attention whatever was 
focused on appellant. There is simply no basis for saying 
that appellant was in any way restrained by the police 
until he produced his concealed weapon. 

Consequently, the weapon was validly confiscated and 
properly introduced into evidence. 


B. The Draft Card 


The fundamental bar to appellant’s claim that the 
draft card was the product of an illegal search and seiz- 
ure is his complete lack of standing to raise the question 
because he is not a “person aggrieved” within the meaning 
of Fed. R. Crim. P. 41(e). 

“In order to qualify as a ‘person aggrieved’ by an un- 
lawful search and seizure’ one must have been a victim 
of a search or seizure, one against whom the search was 
directed, as distinguished from one who claims prejudice 
only by use of evidence gathered as a consequence of a 
search or seizure directed at someone else.” Jones v. 
United States, 362 U.S. 257, 261 (1960). The car in- 
volved in this case was owned by Hargrove, not appel- 
lant (S. Tr. 14, 17; T. Tr. 186). According to the testi- 
mony of Hargrove and appellant, appellant was picked up 
as a potential laborer (S. Tr. 12-13, 31, 107). Hargrove 
asserted that he did not know appellant (S. Tr. 12) and 
appellant similarly claimed that he did not know the own- 
er of the car (S. Tr. 107). It is true, of course, that ap- 
pellant was lawfully in the car at one time. But at the 
time the car was searched he had voluntarily left the car 
and was not near it. He had no more connection with 
it; it was not his and he was not in it. (By his own 
testimony, he did not intend to return to the car (S. Tr. 
115)). Nor did the car contain any property which 
belonged to him. The card was stolen and belonged to 
complainant Shephard; it was not even in appellant’s 
possession.** Appellant denied putting the card under the 


26 The property seized, in fact, appears on this record to have 
been abandoned. See generally, Abel v. United States, 362 U.S. 217 
(1960); Hester v. United States, 265 U.S. 57 (1924); compare 
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seat and denied having had the card in his possession 
on that day (T. Tr. 90-91) or any other day (T. Tr. 
131). 

ts One who owns property may, of course, legitimately com- 
——piain about an unlawful search of his real property, 
whether, physically present ** or not at the time of the 
search. Such a search invades his rights to privacy and 
security of property, the premises of the prohibition 
against unlawful searches and seizures. Jones v. United 
States, supra, at 261. Similarly, one renting property 
may complain about an illegal search, whether present * 
or not.?? His privacy and right to security of property 
are invaded. The same rights are enjoyed by, and confer 
standing on, one using the dwelling of another with per- 
mission, although he has no possessory interest. Such a 
person is aggrieved because he is entitled to privacy and 
the security of property while permissively using 
another’s property. Likewise, one’s rights to privacy and 
security are protected against unlawful intrusions into 
one’s own car while present™ or not.* The right to 
privacy is also enjoyed by, and protected for, a person 

in the car of another, while lawfully present there. 
In all of these cases, there is an intrusion into an area 


Rios v. United States, 364 U.S. 258 (1960) (accused still occupying 
another’s car). See S.Tr. 107; T.Tr. 115. 


17 See, e.g., Aguilar v. Texas, 878 U.S. 108 (1964). 


18 See, e.g., Agnello v. United States, 269 U.S. 20 (1925) (home) ; 
Gould v. United States, 255 U.S. 298 (1921) (other property). 


29 See, e.g., Johnson v. United States, 333 U.S. 10 (1948) (hotel 
room); McDonald v. United States, 385 U.S. 451 (1948) (boarding 
house). 

20 B.9., Stoner v. California, 376 U.S. 483, 490 (1964). 

21 Jones v. United States, 362 U.S. 257 (1960). So also is there 
standing where one’s own property is seized while it is permissively 
on the property of another. See Jeffers v. United States, 342 U.S. 
48 (1951). 

22 See, e.g., Carroll v. United States, 267 U.S. 182 (1925). 

23 United States v. Eldridge, 302 F.2d 463 (4th Cir. 1962) ; see, 
e.g., Preston v. United States, 376 U.S. 364 (1964). 


2% United States v. Peisner, 311 F.2d 94, 105 (4th Cir. 1962) ; see 
Rios v. United States, 364 U.S. 253 (1960) (taxi). 
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enjoyed by the complaining party in whose favor the ex- 
ceptional step of excluding probative evidence will be ex- 
ercised. But it is quite another thing to say that one 
who has no interest in the property searched, has no in- 
terest in, or even possession of, the thing seized, and is 
not on the property at the time of the search, has stand- 
ing to contest the validity of that search by reason of 
the mere fact that at some past time he was legitimately 
on the searched premises. No court has, to appellee’s 
knowledge, so held; authority is to the contrary. The 
proposition inherently advanced by such an argument is 
untenable on its face: one who has been legitimately in 
the car of another at some past time has, for all subse- 
quent time, the right to complain about an allegedly il- 
legitimate invasion into someone else’s privacy if some 
object, belonging to still another person, is found and in 
any way connects the first person with a crime. 

The standing conferred by invasion of privacy where 
one is legitimately present at the time of a search, rec- 
ognized in the Jones case and relied upon by appellant 
in the instant case, is not, by its terms, available to one 
not on the premises at the time of the search. 
See Jones v. United States, supra, at 267; Wong 
Sun v. United States, 871 U.S. 471, 492, n. 18 
(1963). The Fourth Amendment seeks to protect 
rights of privacy and security of property, but here 
no privacy or property of appellant’s is involved. See 
Wong Sun v. United States, supra. The search occurred 
completely outside of any sphere enjoyed by appellant. 
Appellant’s only claim is that he has been prejudiced by 
discovery of a stolen article. That is not enough to in- 
voke the exceptional exclusionary measures sometimes 
deemed necessary by Fed. R. Crim. P. 41(e) to insure 
Fourth Amendment rights. Jones v. United States, supra, 
at 261; Wong Sun v. United States, supra, at 492; see 
Ramirez v. United States, 294 F.2d 277, 281 (9th Cir. 
1961). 

Even assuming that appellant has standing to contest 
the search, the search of Hargrove’s car can be sustained. 
Believing, however, that appellant has no standing to 
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contest the search, appellee feels that its propriety will be 
more appropriately discussed in detail, if necessary, in ap- 
pellee’s future brief in Hargrove v. United States, D.C. 
Cir. No. 19614. That case is to be heard by the same 
panel hearing the instant case. Accordingly, the point is 
not expanded in this brief. 


C. The Identification by the Victim. 


Appellant argues that because of the allegedly unlaw- 
ful arrest and detention of appellant, the identification 
of appellant by the robbery victim should have been sup- 
pressed.** But, as the forgoing discussion shows, appel- 
lant was lawfully arrested and was being lawfully de- 
tained when identified. Since the tree of illegality does 
not exist, there can be no poisonous fruit. See, eg., 
Copeland v. United States, —— U.S. App. D.C. —, 
843 F.2d 287 (1964). 

Moreover, even had the identification been made dur- 
ing a period of illegal detention, the identification by the 
complaining witness would not have been excludable. 
(William) Kennedy v. United States, D.C. Cir. No. 19202, 
decided September 9, 1965; Edwards v. United States, 
117 U.S. App. D.C. 388, 3380 F.2d 849 (1964) ; Payne v. 
United States, 111 U.S. App. D.C. 94, 294 F.2d 723, cert. 
denied, 368 U.S. 883 (1961); Vaughn v. United States, 
D.C. Cir. No. 18826, affirmed by order March 19, 1965, 
cert. denied, 382 U.S. 855 (1965), discussed in (Anthony) 
Williams v. United States, —— U.S. App. D.C. —, 
345 F.2d 723, 734, n. 1 (concurring opinion), cert. denied, 


25 Brief for Appellant, pp. 32-33. Obviously, appellant is referring 
only to the identification at trial. The fact that there had been a 
pre-trial identification was brought into the case by appellant’s 
own counsel (T.Tr. 35) in an attempt to discredit the identification 
at trial (Tr. Tr. 36). In spite of defense counsel’s stated impres- 
sion that the victim had already testified concerning the pre-trial 
identification (T.Tr. 35), the record shows no such prior testimony. 

Thus appellant would not be in a position to complain about that 
testimony—and could not successfully do so even if better situated. 
Copeland v. United States, —— U.S. App. D.C. , 343 F.2d 287 
(1964) ; Mitchell v. United States, 114 U.S. App. D.C. 358, 357 n.9, 
816 F.2d 354, 358 n.9 (1963) (line-up identification admissible even 
though made during illegal detention). 
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34 U.S. L. Week 3218 (1965). See also Mitchell v. 
United States, 114 U.S. App. D.C. 353, 357 n.9, 316 F.2d 
354, 358 n.9 (1963) ; Copeland v. United States, supra.” 


III. The statement used to impeach appellant was not 
inadmissible because of illegal detention or denial of 
counsel. 


(T. Tr. 88, 95-97, 99-126, 128, 180, 172, 178, 257, 
258) 


When appellant took the stand and asserted that not 
only did he not participate in the crime, but he was not 
even near the scene of the robbery (T. Tr. 88), the 
prosecutor was allowed, over appellant’s objection (T. Tr. 
95, 180), to impeach this sweeping assertion.” This 
was accomplished by putting into evidence appellant’s 


26 Appellant relies only on cases dealing with testimony by wit- 
nesses in advancing his proposition. But identification by the com- 
plaining witness is not equatable with testimony given by other 
witnesses and has accordingly been treated differently. See cases 
cited in text; Harrison v. United States, D.C. Cir. No. 17991, divi- 
sion opinion released December 7, 1965, slip op. at 12-13 n.20 (point 
not reconsidered in en banc opinion). This difference is traceable 
to the premise that “the suppression of the testimony of the com- 
plaining witness is not the right way to control the conduct of the 
police, or to advance the administration of justice.” Payne v. 
United States, supra in text, at 98, 294 F.2d at 727. 

Appellant does not advance the contention that because of 
the allegedly illegal seizure of the draft card and subsequent in- 
itial contacting of the victim through it (S.Tr. 50), the com- 
plaining witness’ trial identification should have been excluded. 
Such an argument would, of course, be subject to the same defects 
as his present argument: (1) no illegality of seizure and (2) 
identification is not a “fruit”, even assuming illegality. 

Nor does appellant assert that any testimony given by the com- 
plaining witness beyond the identification is the product of im- 
permissible exploitation of the card and should be excluded. It is 
clear that such an argument would also be invalid. Since appellant 
does not seem to contend otherwise, the point will not be discussed. 


27 The trial judge held a hearing, out of the presence of the jury, 
to determine the circumstances surrounding the statement before 
admitting it (T.Tr. 99-126). Both the inapplicability of Mallory 
(T.Tr. 119-21) and the admissibility of the statements for impeach- 
ment assuming a Mallory problem (T.Tr. 121-24) were argued to 
the trial court. 
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prior exculpatory statement, made in the presence of 
police officer Wesley, that although he was near the loca- 
tion of the robbery (where an unrelated fight was occur- 
ring), he did not take the automobile. (T. Tr. 178.) The 
trial judge gave detailed cautionary instructions that 
the testimony was not to be considered substantive evi- 
dence (T. Tr. 128, 257-58). 

Appellant’s final argument is advanced on two grounds. 
The first facet of appellant’s claim that the statement 
was inadmissible is predicated upon the view that the 
statement was made while waiting for the preliminary 
hearing in this case to begin and after a long period of 
illegal detention and is therefore inadmissible under the 
Mallory ** principle. 

The basic fallacy of this argument is the lack of any 
illegal detention to sustain it. Appellant again states 
that he was arrested on December 19, 1964 and not given 
a preliminary hearing until February 24, 1965,” once 
again overlooking the fact that he was not arrested for 
the instant robbery on that day but, rather, for carrying 
a dangerous weapon and that he was given a preliminary 
hearing on that charge on the day of his arrest. See 
APprPENDIX and discussion supra p. 10. Accordingly, 
being held on the basis of a valid and reasonable prelim- 
inary hearing, appellant was in lawful custody when he 
made the statement involved here. Unable to establish 
the illegal detention so crucial to his claim, appellant 
can find no solace in the Mallory principle. 

Other reasons make clear that Mallory does not ex- 
clude this statement.” “The Mallory rule does not exclude 


28 Mallory v. United States, 354 U.S. 449 (1957). 
20 Brief for Appellant, p. 35. 


30For the reason that appellant’s assertion went beyond the 
pertinent element—participation in the crime at the described 
place—(see Lockley v. United States, 106 U.S. App. D.C. 163, 167, 
270 F.2d 915, 919 (1959) (dissenting opinion of Burger, J.)), the 
statement would have been admissible for impeachment purposes 
even if it would have ordinarily been precluded by Mallory. See 
Walder v. United States, 347 US. 62 (1954); Bailey v. United 
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a spontaneous confession after arrest.” Spriggs v. United 
States, 118 U.S. App. D.C. 248, 251, 385 F.2d 283, 286 
(1964). The statement was exculpatory and spontaneous. 
It was not the product of any attempt to elicit infor- 
mation or of any interrogation whatever. Under the 
circumstances, this case is well outside the ambit of the 
Mallory principle.” Officer Wesley did not go to the cell 
block to interrogate appellant; he went only to see if ap- 
pellant had been brought to court after a prior adminis- 
trative error the day before (T. Tr. 105, 172). There 
is nothing to suggest a police purpose to elicit a con- 
fession. See, e.g., (William) Kennedy v. United States, 
D.C. Cir. No. 19202, decided September 9, 1965, slip op. 
at 3. Without any prior interrogation or statement (T. 
Tr. 108-09, 173), the police officer merely informed ap- 
pellant that he had been brought there because he was 
to be charged with robbery (T. Tr. 104, 172). Appellant 
immediately asked, what robbery? (T. Tr. 104, 173), and, 


States, 117 U.S. App. D.C. 241, 328 F.2d 542, cert. denied, 377 U.S. 


972 (1964); Tate v. United States, 109 U.S. App. D.C. 13, 283 
F.2d 377 (1960) ; Lockley v. United States, 106 U.S. App. D.C. 163, 
270 F.2d 915 (1959); compare White v. United States, —— USS. 
App. D.C. ——, 349 F.2d 965 (1965) (on petition for rehearing) ; 
Inge v. United States,D.C. Cir. No. 19497, decided January 5, 1966; 
Brown v. United States, 119 U.S. App. D.C. 203, 338 F.2d 543 
(1964) (juvenile) ; Johnson and Stewart v. United States, US. 
App. D.C. , 844 F.2d 163 (1964) (lack of counsel). 


31 See United States v. Mitchell, 322 U.S. 65 (1944); Naples v. 
United States, 113 U.S. App. D.C. 281, 307 F.2d 618 (en banc 1962) ; 
Trilling v. United States, 104 U.S. App. D.C. 159, 260 F.2d 677 
(en banc 1958); (Russell) Perry v. United States, —— U.S. App. 
D.C, ——, 347 F.2d 813 (1964) cert. denied, 34 U.S. L. Week 3218 
(1965) ; Oliver v. United States, 118 U.S. App. D.C. 302 305 n. 3, 335 
F.2d 724, 728 n.3 (1964), cert. denied, 379 U.S. 980 (1965) ; Ramsey 
v. United States, 118 U.S. App. D.C. 355, 336 F.2d 743, cert, denied, 
379 U.S. 840 (1964); (Leon) Jackson v. United States, 114 US. 
App. D.C. 181, 313 F.2d 572 (1962); Fredricksen v. United States, 
105 U.S. App. D.C. 262, 266 F.2d 463 (1959); Heideman v. United 
States, 104 U.S. App. D.C. 128, 259 F.2d 934 (1958), cert. denied, 
8359 U.S. 959 (1959); (Aaron) Perry v. United States, 102 U.S. App. 
D.C. 315, 253 F.2d 337 (1957), cert. denied, 356 U.S. 84 (1958) ; 
Metoyer v. United States, 102 U.S. App. D.C, 62, 250 F.2d 30 
(1957). See also Copeland v. United States, —— U.S. App. D.C. 
——, 343 F.2d 287, 290 (1964) (key is “deliberately exploitative 
conduct by the police in relations to challenged statement”). 
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in response, Officer Wesley informed him that he was 
speaking of the robbery of Shephard at 2425 Alabama 
Avenue (T. Tr. 104, 172-78). Appellant’s spontaneous 
and voluntary (T. Tr. 109) reply was that he did not 
know anything about any robbery, although he had been 
at that street address when an unrelated fight started. 
(T. Tr. 105, 173).* The situation presents none of the 
troublesome possibilities which the Mallory rule seeks 
to prevent. 

Appellant’s alternate attack on the admissibility of the 
statement is equally entitled to rejection. He contends 
that denial of counsel requires exclusion of his state- 
ment. He fails to appreciate, however, that the volun- 
tary and sponstaneous statement was not a confession 
(T. Tr. 96, 97, 173) and was not made during an attempt 
to elicit information ™ or as a result of any police inter- 
rogation whatever (T. Tr. 108-09, 172-73). Moreover, 
it was seemingly made after counsel had been assigned 
to appellant and had talked to him (T. Tr. 101).* Under 
such facts, Escobedo v. Illinois, 378 U.S. 478 (1964), upon 


which appellant places singular reliance, has no appli- 
eation whatever. See, e.g., Escobedo v. Illinois, supra, at 
485, 491, 492; Cephus v. United States, D.C. Cir. No. 
18669, decided June 21, 1965; (John) Jackson v. United 
States, 119 U.S. App. D.C. 100, 387 F.2d 186 (1964), cert. 
denied, 380 U.S. 985 (1965) ; Long v. United States, 119 


32 The statement, of course, was exculpatory since mere presence 
at the scene of a crime without participation is no crime. Defense 
counsel recognized the exculpatory nature of the statement (T.Tr. 
96, 97), as did the trial judge (T.Tr. 97). 


33 Compare Queen v. United States, 118 U.S. App. D.C. 262, 335 
F.2d 297 (1964) (purposeful attempt by police to elicit statement 
during continuance to obtain counsel) ; Ricks v. United States, 118 
U.S. App. D.C. 216, 334 F.2d 964 (1964) (similar). 


Jt might be noted in passing that at both his December 19 and 
his January 22 preliminary hearing on the charges for which ap- 
pellant was being held at the time of this statement, he had been 
warned of his rights to counsel and to remain silent. (Complaint, 
filed in record of Hargrove v. United States, D.C. Cir. No. 19614.) 
Thus, these rights were surely not unknown to appellant when he 
volunteered the statement in question here. 
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U.S. App. D.C. 209, 388 F.2d 549 (1964). The police 
“activity” involved here stopped far short of going into 
the impermissible area of an attempt to produce evidence 
for the trial of the accused without according the right 
to counsel. See, e.g., Greenwell v. United States, 119 
U.S. App. D.C. 48, 47, 336 F.2d 962, 966 (1964). There 
was no extrajudicial examination in order to produce 
damning evidence, see ibid., and no process which sought 
to elicit a confession, see Escobedo v. Illinois, supra, at 
491, 492.>5 
The statement, then, was properly admitted. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
assignments of error are Without merit and the judg- 
ment of the District Court should be affirmed, 


Davin G. Brgss, 
United States Attorney. 


FRANK Q. NEBEKER, 
Assistant United States Attorney. 


JOHN WALL, 
Attorney, Department of Justice. 


JAMES A, STRAZZELLA, 
Assistant United States Attorney. 
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APPENDIX 


Pertinent Dates Bearing on Arguments I, II(c), and III. 


(Dates relating directly to proceedings in the instant 
case appear in roman type. Dates relating directly to ac- 
tions taken in other cases, but bearing on appellant’s 
contention of unlawful delay in the instant case, are 
shown in italics.) 


December 19, 1964—Appellant arrested for carrying a dangerous 
weapon.*¢ 


—Complainant Shephard identified appellant as 
perpetrator of instant robbery after appellant’s 
arrest for carrying dangerous weapon.*” 


—Complaint sworn out charging appellant and 
others with carrying dangerous weapons after 
conviction of a felony.** 


—Preliminary hearing in Court of General Ses- 
sions on dangerous weapon charge; continued, 
at request of appellant, to January 22, 1965. 
Bail set. Appellant committed.** 


January 22, 1965 —Preliminary hearing resumed in Court of Gen- 
eral Sessions on charge of carrying dangerous 
weapon. Appellant held to await action of 
grand jury. Bail set. Appellant committed.*° 

February 19, 1965 —Complaint charging appellant with instant rob- 
bery sworn out.*? 

February 23, 1965 —Complaint for instant robbery filed in Court of 
General Sessions.*? 


February 24, 1965 —Appellant, already in custody, brought to Gen- 
eral Sessions cell block.** 


36S, Tr. 48, 102. 
377, Tr. 35, 51-52, 91-92, 164; S. Tr. 49-50. 


38 The complaint appears in the record of Hargrove v. United 
States, D.C. Cir. No. 19614. 


39 Docket, Court of General Sessions, No US-11102-64; Complaint, 
filed in the record of Hargrove v. United States, No. 19614. 


40 bid. 


41 Record, D.C. Cir. No. 19518 (the instant case). 
42 Record, D.C. Cir. No. 19513. 
4sT, Tr. 105, 172. 


February 24, 1965 


April 5, 1965 


April 5, 1965 
April 7, 1965 
April 9, 1965 
May 11, 1965 
May 18, 1965 
May 14, 1965 
May 21, 1965 


May 28, 1965 


June 7, 1965 
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—Appellant notified by Officer Wesley that he 
was to be charged with instant robbery.** Ap- 
pellant denied robbery.** 

—Preliminary hearing in Court of General Ses- 
sions on instant robbery charge. Appellant 
held to await action of grand jury. Bail set. 
Appellant committed.‘¢ 

—lIndictment returned with sixth count charg- 
ing carrying dangerous weapon on December 
19, 1964. (Other counts relate to attempted 
robbery of a liquor store.) *7 

—Indictment charging appellant with instant 
robbery filed.** 

—Copy of indictment in instant case given to 
appellant.*” 

—Appellant arraigned on instant robbery charge. 
Plea of not guilty entered.°° 

—Motion to suppress filed by appellant in in- 
stant case.** 

—Motion for continuance in instant case filed by 
appellant.5? 

—Motion for continuance in instant case heard 
and denied.** 

—Trial date in instant case continued to week of 
June 1, 1965. 

—Hearing on motion to suppress in instant case 
concluded and motion denied.** 

—Trial in instant case begun.°* 


“7, Tr. 104, 172. 
4°-T.Tr. 105, 173. 


46 Docket, Court of General Sessions, No. US-1744-65; Complaint, 
record, D.C. Cir. No. 19513. 


47 Record, United States District Court, Cr. No. 370-65. 
** Record, D.C. Cir. No, 19513. 


49 [bid. 
50 Ibid. 
51 [bid. 
52 Ibid. 
53 Ibid. 
54 Ibid. 
55 Ibid, 
56 Ibid, 
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